“Needs that were narrow or 
parochial a century ago may 
be interwoven in our day with 
the well-being of the nation. 
What is critical or urgent 
changes with the times.”— 
Cardozo, in Helvering v. 
Davis. 
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. ++ The Supreme Court and 


State Regulation of Insurance 


Reporting to our readers this month is | 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. | 
| 
| 


‘EVEN YEARS have passed since the 

United States Supreme Court handed 
down its famous SEUA* decision that the 
business of insurance is commerce and 
when transacted among states interstate 


commerce. Clarification and amplification 
of this conclusion was immediately neces- 


sary because the entire framework of state 
legislative regulation over insurance was 
threatened. 

Past decisions by the Supreme Court had 
not established a definite relationship be- 
tween state regulation of commerce, in the 
event either of silence or of legislative en- 
actment by Congress, and the commerce 


clause of the Constitution. The states were 
uncertain as to the extent they could leg- 
islatively control the busines of insurance 
because, although much of it was of local 
concern, insurance had now become inter- 
state commerce and was subject to Con- 
gressional regulation, and as a correlative 
result the commerce clause itself could act 
as a deterrent to effective state regulation in 
the event of inactivity on the part of Con- 
gress. Was the commerce clause a self- 
operating constitutional provision implying 
limitations on state authority which it was 





1U, 8. v. South-Rastern Underwriters Asso- 
ciation, 5 Fire and Casualty Cases 194, 322 U. S. 
533, reh'g den. 323 U. S. 811 (1944). 
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the inherent duty of the Supreme Court to 
define and enforce, or was all state action 
in relation to commerce proper in the ab- 
sence of conflicting Congressional legisla- 
tion? Were insurance companies operating 
on an interstate basis now able to enforce the 
protection of the commerce clause against state 
regulatory and tax statutes or would state con- 
trols still continue to prevail ? 


The dilemma of the control by Congress, 
the courts and the state legislatures over 
interstate commerce has been confronting 
the nation and has been the subject of much 
judicial altercation since the days of Chief 
Justices Marshall and Taney. At an early 
date Chief Justice Marshall had won for 
the Supreme Court the power of judicial 
review of legislation affecting commerce; 
and such judicial protection under the com- 


merce clause has remained through the 
years with certain refinements. Marshall’s 


basic premise was that the commerce clause, 
as a self-operating provision of the Consti- 
tution, implied limitations upon state au- 
thority which it was the inherent duty of the 
Supreme Court to define and enforce. He 
treated commerce clause controversies as 
essentially constitutional rather than as leg- 
islative matters, thus necessitating judicial 


intercession to protect interstate commerce. 


Contrasted with this view was that ol 
Chief Justice Taney. Taney disagreed with 
Marshall’s conception of the commerce 
clause and challenged his philosophy from 


time to time in dissenting opinions on the 


i a ime lai cnn ernie 
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subject. His position was that the com- 
merce clause was no more than what it pur- 
ported to be when adopted—an authority to 
Congress to act. All state action was there- 
fore proper in the absence of conflicting 
Congressional legislation. He refused to 
find any implied prohibition in the com- 
merce clause against state action. 

These two divergent points of view of 
the noted jurists were assimilated in the 
famous case of Cooley v. Board of Wardens,’ 
and the now well-established doctrine 
evolved that the subjects of interstate com- 
merce are devisible into two different class- 
es susceptible of different treatment: (1) 
those national in character and requiring a 
uniform rule of regulation, as to which the 
power of Congress was said to be exclusive; 
and (2) those local in character, permitting 
or adopted to diversity of regulation, as to 
which the power of the states is said to be 
concurrent with that of Congress. 


This doctrine of selective exclusiveness, 
imposing a standard for judicial determina- 
tion, permitted the courts to intercede in 
the establishment of a policy for the regula- 
tion of commerce. The Supreme Court soon 
thereafter began to place some significance 
on the inaction of Congress as bearing upon 
the question of the right or power of the 
states to legislate with respect to interstate 
commerce. In In Re Rahrer; and Clark Dis- 
tilling Company v. Western Maryland Railway 
Company,’ the court tentatively developed the 
theory that Congress, by enacting legislation 
on a subject of interstate commerce and 
thereby breaking its silence thereover, indicates 
its will that the subject need not be left free 
Irom restrictions or impositions on the part of 
the states with the result that state laws 
could operate even with respect to matters of 
national concern. This was an approach to the 
concept of so-called “Congressional consent,” 
in which state power in matters of commerce 
regulation might approach concurrence with 


federal power in all aspects of such regulation, 
both national and local. 


The doctrine was empirical, however, and 
the states had no clearly defined standards to 
rely upon after the SEUA decision. Congress 
itself provided part of the answer by its adop- 


tion of Public Law 15° (the McCarran Act) 


in 1945. In the preamble to this act, Congress 
declared that “the continued regulation and 
taxation by the several States of the business 
of insurance is in the public interest, and that 
silence on the part of the Congress shall not 





THIS ISSUE IN BRIEF 


On August 23-24, 1951, the Eleventh 
| Annual Convention of the Federation 
| of Insurance Counsel was held in 
Chicago, Illinois. Believing that the 
papers presented at that time will be 
of interest to our readers, the JouRNAL 
is reproducing them in this issue, be- 
ginning at page 651. 

The Federation of Insurance Counsel 
is composed ,of insurance attorneys 
and insurance company counsel through- 
out the United States and Canada. 


John A. Appleman of Urbana, Illinois, 
is president of the group, and Charles 
B. Robison of Chicago is executive 
vice president and president-elect for 
1952. Secretary-treasurer is William 
W. Mitchell of Memphis, Tennessee. 











be construed to impose any barrier to the regu- 
lation or taxation of such business by the 
several States.” The act then continued to the 
effect that state regulatory and taxing laws 
will be sustained to the extent that they are 
not inconsistent with the reservations by Con- 
gress expressly provided for in the act, that is, 
coverage by the Sherman Act, the Clayton 
Act, the Federal Trade Commission Act and 
the Robinson-Patman Act after the expiration 
of the moratorium on June 30, 1948; coverage 
under the Sherman Act with respect to any 
agreement to boycott, coerce or intimidate, or 


act of boycott, coercion or intimidation; and 


coverage by the National Labor Relations Act, 
the Fair Labor Standards Act of 1938 and the 
Merchant Marine Act of 1920. 

Judicial interpretation was still necessary, 
however, as to the authority of Congress to 
enact this statute and as to the position of state 


regulatory legislation thereunder. This prub- ° 


lem was not left long unanswered and in 1946 
the Supreme Court handed down its decisions 
in the cases of Robertson v. California*® and 
Prudential Insurance Company v. Benjamin,* 
to be followed later by the decision of the 
Eighth Circuit Court of Appeals in North 


Little Rock Transportation Company v. Cas- 
ualty Reciprocal Exchange Both the Rob- 
ertson and Prudential cases involved claims 


of violation of the commerce clause of the 
Constitution and were, the Court said, “not 


unexpected sequels” to the SEUA decision. 





*12 How. 299 (S. Ct., 1851). 

*140 U. S. 545 (1891), 

* 242 U. S. 311 (1917). 

559 Stat. 33-34, 15 USCA Secs. 1011-1015 (1945). 
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11 Life Cases 829, 328 U. S. 440 (1946). 

11 Life Cases 837, 328 U. S. 408 (1946). 

87 Fire and Casualty Cases 144, 181 F. (2d) 
174, cert. den. 340 U. S. 823 (1950). 
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In both cases the Supreme Court affirmed 
the concept that the commerce clause pro- 
tection, in the absence of Congressional 
action, did not automatically become opera- 
tive when the business of insurance was 
declared to be interstate commerce. This is 
evident from the following language in the 
Robertson case: 


“It [the SEUA case] did not wipe out 
the experience of the states in the regula- 
tion of insurance or its effects for the con- 
tinued validity of that regulation.” 


LTHOUGH Public Law 15 was not di- 

rectly involved in the Robertson case, the 
Court left no doubt that it would have effec- 
tively cured any constitutional defect in the 
California statute requiring insurance agents to 
apply for and secure licenses before selling 
insurance within the state when it said, “It 
does not detract from our decision on other 
grounds that the McCarran Act, if applied, 
would dictate the same result.” In the Pru- 
dential case the Court stated that the pur- 
pose of the McCarran Act “was to give 
support to the existing and future State 
systems for regulating and taxing the busi- 
ness of insurance.” The Court accepted the 
McCarran Act as a determination by Con- 
gress that the business of insurance, though 
done in interstate commerce, is not of such 
a character as to require uniformity of 
treatment in the national public interest, and 
that it is adaptable to a diversity of local 
regulation. In effect, it supported the theory 
that the only restraint on state regulation 
of interstate commerce is the inaction of 
Congress, and therefore judicial interces- 
sion is warranted under the commerce 
clause only during the silence or dormancy 
of Congress or where state legislation is 
claimed to be in conflict with positive fed- 
eral legislation. Once Congress has broken 
its silence and has consented to the opera- 
tion of state laws in the field of commerce, 
there is an apparent grant of power to the 
states to act with no negative implications 
except possible conflicts with existing fed- 
eral legislation. 


The recent North Little Rock Transporta- 
tion Company case extended and reiterated 
the doctrine of the Prudential case that the 
states were to continue the regulation of 
the business of insurance unhampered by 
strict commerce clause limitations except to 
the extent specifically provided by the Mc- 
Carran Act. The court upheld the validity 


® First National Benefit Society v. Garrison, 
58 F. Supp. 972, aff'd 155 F. (2d) 522 (1946). 
13 Life Cases 675, 336 U. S. 22 (1948). 
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of the Arkansas casualty insurance rating 
law in view of the protection afforded the 
business and the states by the McCarran 
Act, coupled with the fact that the rating 
act had not been held violative of the 
Arkansas State Constitution. The authority 
of the states thus to regulate the business 
of insurance, unassailable from attacks 
under the commerce clause, with minor ex- 
ceptions, is apparently now secure. 


The next problem confronting the states 
was that of the extent to which they could 
utilize their powers of regulation without 
conflicting with the due-process clause of 
the Fourteenth Amendment. Snug as their 
position might be from commerce-clause 
assaults, they still had to restrict their regu- 
latory measures within the permissive 
bounds of their own police powers. How 
far could they permissibly spread their 
authority over the insurance business 
through the doctrine of police power regu- 
lation? In insurance cases subsequent to the 
SEUA decision, it has been held that the 
exercise of the police power may be exerted, 
when otherwise the effect would be to in- 
vade rights guaranteed by the Fourteenth 
Amendment, only when such legislation 
bears a real and substantial relation to the 
public health, safety, morals or some other 
phase of the general welfare. However, 
police-power legislation must be upheld un- 
less clearly shown to be_ unreasonable, 
arbitrary or discriminatory.® 

In Daniel v. Family Security Life Insurance 
Company,” the Court construed the due- 
process clause of the Fourteenth Amend- 
ment as not severely restricting state legis- 
latures when they attempt to suppress 
business and industrial conditions which 
they regard as offensive to the public wel- 
fare. Here a state statute prohibiting under- 
takers from acting as agents for life insurance 
companies was upheld. 


Following this trend and enlarging upon 
it the Supreme Court of the United States 
recently established another guidepost of 
state regulation in California State Auto- 
mobile Association Inter-Insurance Bureau v. 
Downey." Extending the concept of “police 
power” regulation especially as applicable to 
the insurance field, the Supreme Court up- 
held the authority of the State of California 
to compel all insurers, including reciprocals 
or interinsurance exchanges to subscribe to 
its compulsory assigned risk plan (Chapter 
39, California Statutes 1947, page 525) in 

"35 Automobile Cases 1123, 71 S. Ct. 601 


(1951), aff'g 33 Automobile Cases 910, 216 Pac. 
(2d) 882. 
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the face of objections by the appellant 
California Automobile Inter-Insurance Bu- 
reau that the California statute violated the 
due-process clause of the Fourteenth 
Amendment. 


The Supreme Court stated that the na- 
ture of the insurance business has made it 
“a business to which the government has 
long had a special relation.” This concept 
is not new since the case books are replete 
with decisions holding that insurance is a 
business “affected with a public interest” 
and, therefore, subject to an extreme degree 
of regulation by the states;* and in a 
footnote to its decision in the California Auto- 
mobile Association case the court calls atten- 
tion to a long list of cases in which state 
regulation of the business of insurance has 
been upheld in numerous and varied situa- 
tions as against claimed violations of the 
due-process clause of the Fourteenth 
Amendment. 


HUS it is unquestioned that a state has 

the power to regulate insurance companies 
and the conduct of their business for the 
benefit of the general public through the 
exercise of the police powers." Judicial de- 
cisions in the following examples have 
aflirmed such state regulations as those re- 
quiring compulsory appraisal of an insured’s 
claim; service of process on a foreign com- 
pany through the Insurance Commissioner ;* 
the issuance of fire insurance policies under 
adequate rates; the severence of the conduct 
of fire and fidelity insurance by one company ;” 
the denial of a license to a foreign company 
which invested in stocks of other insurance 
companies more heavily than was permitted 
to domestic insurance companies;* the 
participation by resident agents in the issu- 
ance of policies;” the regulation of recipro- 
cal insurance associations;” and_ the 
regulation of insurance company liability 
under indemnity policies.” Such regulatory 
power is of necessity broad in its scope and 


"German Alliance Insurance Company v. 
Lewis, 233 U. S. 389 (1913). 

% Commonwealth v. Vrooman, 
(1894). 

“ Glidden Company v. Retail Hardware Mutual 
Life Insurance Company, 181 Minn. 518, aff'd 
284 U. S. 151 (1931). 

“State ex rel. Aetna Insurance Company v. 
Fowler, 196 Wis. 451 (1928). 

* Continental Insurance Company v. Fishback, 
154 Wash. 269 (1929). 

" State ex rel. American Indemnity Company 
v. Brown, 189 Minn. 497 (1933). 

_'s Firemen’s Insurance Company of Newark, 
N. J., v. Beha, 30 F. (2d) 539, aff'd 278 U. S. 
580 (1928). 


164 Pa. 306 
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nature because of public interest involved, 
so that it has been held broad enough to 
encompass the passage of compulsory auto- 
mobile insurance legislation;” but the regu- 
lation must be reasonable* and must be 
within constitutional limitations. 


For example, the court stated in Spring- 
field Fire & Marine Insurance Company v. 
Holmes :** “The underlying thought here ap- 
pears to be that public necessity and not 
private advantage or gain justifies regula- 
tion within the Constitution.” Where state 
regulation has passed the bounds of “pub- 
lic necessity,” courts have been prompt to 
prevent the imposition of legislation that is 
unreasonable or arbitrary. Legislation reg- 
ulating the business of a foreign corpora- 
tion, licensed to do business within a state, 
done outside the borders of that state and 
which would otherwise be beyond the state’s 
authority,” and legislation imposing condi- 
tions upon a foreign insurance company as 
to the employment and pay of its personnel 
employed outside of the state, as a condi- 
tion for licensing,” have been struck down 
by the courts as being in violation of the 
Fourteenth Amendment. The Supreme 
Court clearly construed the doctrine of 
“public interest and necessity” in Chicago 
Burlington and Quincy Railroad Company v. 
McGuire :* 


“The principle involved in these decisions 
is that where the legislative action is arbi- 
trary and has no reasonable relation to a 
purpose which it is competent for govern- 
ment to effect, the legislature transcends 
the limits of its power in interfering with 
liberty of contract; but where there is reas- 
onable relation to an object within the 
governmental authority the exercise of the 
legislative discretion is not subject to judi- 
cial review. ... If there existed a condition 
of affairs concerning which the legislature 
of the state, exercising its conceded right 
to enact laws for the protection of the 
health, safety, or welfare of the people, 


” Osborn v. Ozlin, 6 Automobile Cases 1227, 
310 U. S. 53 (1940). 

2% Hoopeston Canning Company v. Cullen, 318 
U. S. 313 (1942). 

21 Merchants Mutual Automobile Insurance 
Company v. Smart, 267 U. S. 126 (1924). 

22 In re Opinion of the Justices, 251 Mass. 569 
(1925). 

23 Citizens’ Insurance Company v. Clay, 197 
F. 435, app. dism’d 235 U. S. 711 (1912). 

**2 Fire and Casualty Cases 195, 32 F. Supp. 
964 (1940). 

> New York Life Insurance Company v. Head, 
234 U. S. 149 (1913). 

% Fidelity & Deposit Company v. Tafoya, 
270 U. S. 426 (1925). 

7 219 U. S. 549 (1910). 
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might pass the law, it must be sustained; if 
such action was arbitrary interference with 
the right to contract or carry on business, 
and having no just relation to the protec- 
tion of the public within the scope of legis- 
lative power, the act must fail.” 


In the California State Automobile Associ- 
ation Inter-Insurance Bureau case, the Su- 
preme Court was brought face to face with 
the doctrine of “public necessity.” The 
traffic slaughter in California has shown a 
continued annual rise since 1929, except for 
the gasoline-rationed war years, and the 
population of the state has increased at an 
unprecedented rate. The inadequacy of po- 
licing personnel and the inability of many 
persons to procure automobile liability in- 
surance, with the result that they were 
unable to obtain reinstatement of their 
driver’s licenses subsequent to their sus- 
pension under the provisions of the Cali- 
fornia Vehicle Code, meant that much 
hardship and destitution had been created 
because the law excluded many from the 
highways whose living depended in whole 
or part upon their operating motor vehicles.” 
Many of the persons unable to secure insur- 
ance coverage and automobile licenses did 
not possess sufficient cash capital to comply 
with the provisions of the law, or else they 
were poor risks unacceptable to insurance 
companies. 


HE situation required a rapid solution 

and insurers in California instituted a vol- 
untary assigned-risk plan, of which the 
California State Automobile Association 
Inter-Insurance Bureau was a member, to 
cope with this problem. The plan proved 
inadequate when the California State Auto- 
mobile Association Inter-Insurance Bureau 
withdrew, and in 1947 California adopted a 
Compulsory Assigned Risk Law which 
gave the Insurance Commissioner authority 
to approve a reasonable plan for the equi- 
table apportionment among insurers of 
automobile insurance applicants who were 
in good faith entitled but unable to procure 
insurance. The statute also made it manda- 
tory for all insurers licensed in California 
to subscribe to the plan. The California 
Automobile Association Bureau refused to 
participate, and the Commissioner, in ac- 
cordance with the terms of the compulsory 
statute, suspended the Bureau’s permit to 
transact automobile liability insurance in 
California. The bureau brought a mandamus 
action to compel restoration of its permit 


* Brief of Amici Curiae in Support of Re- 
spondent—California State Automobile Associa- 
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but the action was dismissed. The Supreme 
Court affirmed the decision on the grounds 
that the mandatory act was within the police 
power of the state and was not a denial of 
due process. 


The complaint of lack of due process was 
dismissed by the Court by referring to the 
statute, Although the bureau would be re- 
quired to insure drivers other than members 
of the California State Automobile Associa- 
tion, the premiums chargeable on these 
“outside” insureds would be commensurate 
with the risks involved, and confiscation 
was therefore not a factor. In addition, the 
bureau was not required to “serve all 
comers,” because the risks would be equi- 
tably distributed among all insurers. Un- 
insurable risks were eliminated from the 
plan and policies could provide a maximum 
coverage of $10,000. 

The Court then went on to uphold the 


legislation as being within the police power 
of the state to enact. It stated that: 


“The case in its broadest reach is one in 
which the state requires in the public interest 
each member of a business to assume a pro- 
rata share of a burden which modern con- 
ditions have made incident to the business. 
It is therefore not unlike Noble State Bank 
v. Haskell, 219 U. S. 104, which sustained 
a state law assessing each state bank for the 
creation of a depositors’ guaranty fund. 
What was said there about the police 
power—that it ‘extends to all the great pub- 
lic needs’ and may be utilized in aid of what 
the legislative judgment deems necessary 
to the public welfare (p. 111)—is peculiarly 
apt when the business of insurance is in- 
volved—a business to which the govern- 
ment has long had a ‘special relation’.” 
(Italics supplied.) 


The Court then continued: 


“Here, as in the banking field, the power 
of the state is broad enough to take over the 
whole business, leaving no part for private 
enterprise; Mountain Timber Co. v. Wash- 
ington, 243 U. S. 219; Osborn v. Oalin [310 
U. S. 53, 66]. The state may therefore hold 
its hand on condition that local needs be 
serviced by the business. . . . Whether Cal- 
ifornia’s program is wise or unwise is not 
for our concern. The problem is a 
local one on which views will vary. We 
cannot say California went beyond permis- 
sible limits when it made the liability 
insurance business accept insurance risks 
which circumstances barred from insurance 


(Continued on page 727) 


tion of Downey, 1 Civ. No. 14,078, Calif. Dist. 
Ct. of App., 1st App. Dist., Div. 1. 
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Congress 


In response to the Senate Finance Com- 
mittee’s request for suggestions concerning 
the proposed War Damage Corporation 
bill (S. 1848), the United States Chamber 
of Commerce sent a letter making these 
criticisms: (a) The proposed legislation 
would establish a system of handouts “al- 
most impossible to terminate.” (b) The cost 
of the program could not be estimated in 
advance. (c) The program would overlap 
on the protection now afforded by life, acci- 
dent, health and disability insurance. (d) 
The War Damage Corporation would lack 
the experience now accessible through exist- 
ing insurance agencies, and would find the 
assessment of the value of all the real and 
personal property in the United States a 
Hurculean task. (e) The imposition of a 
moratorium, as provided by the bill, would 
mean the substitution of federal aid for the 
private insurance system. 


Another criticism—this one in reference 
to the Excess Profits Tax Act—was issued 
by the general attorney for Allstate Insur- 
ance Company to the Senate Finance Com- 
mittee; the tax, as it stands now, he said, 
is discriminatory: it “fails to recognize the 
distinct difference between [insurance and 
noninsurance] affiliates arising out 
of the insurance state regulatory laws re- 
quiring, in the case of insurance companies, 
the immediate write-off of prepaid charges 
and the deferment of substantial portions 
of income.” (Allstate is denied the use of 
the growth formula in computing its excess 
profits tax credit because it is a member of 
an affiliated group having assets of $20 mil- 
lion at the beginning of the 1946-1949 base 
period.) The act, says Allstate, also discrim- 
inates against stock fire and casualty affili- 
ates not owned by life or mutual insurers 
because affiliates owned by such insurers 
are allowed to use the growth formula. 


What the Legislators Are Doing 
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Fortunately for everyone’s humor, how- 
ever, some laws are satisfactory: the Forand 
subcommittee on unemployment insurance 
of the House Committee on Ways and 
Means was unanimous in endorsing legisla- 
tion extending the unemployment insurance 
benefits to federal civilian employees. The 
bill (H. R. 5118) was reported to the House 
August 18, without amendment. 


The House Committee on Banking and 
Currency has authorized $1,500,000,000 for 
FHA insurance on defense housing, in con- 
nection with S. 349, the defense housing bill. 

H. R. 1072 and H. R. 4000 permitting the 
renewal of level term policies of NSLI and 
USGLI became law August 2. 


State Legislation 


Air Raid Shelters . . Persons in Mass- 
achusetts allowing a city to use their prem- 
ises for civil defense shelters will be immune 
from civil liability for negligently causing 
injury, death or damage (Chapter 460, Laws 
1951, approved June 30, 1951). 


Authorization to Purchase Insurance . . . 
New Jersey school boards have been au- 
thorized to pay premiums on group insur- 
ance (Chapter 145, Laws 1951, approved 
June 1, 1951). . . In Florida, the boards 
of county commissioners of St. Lucie County 
and of all other counties having a popula- 
tion between 3,445 and 3,495 have been 
authorized, together with the employees of 
cach such county, to secure insurance to defray 
medical, surgical, hospital and similar costs 
of employees and members of their families 
(H. B. 1385 and H. B. 1550, law without 
approval June 11, 1951); Orange County 
has been authorized to procure group insur- 
ance for employees of the board of county 
commissioners (H. B. 1084, law without 
approval May 29, 1951); counties having a 
population between 11,880 and 12,000 must 
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withhold money and pay premiums on indi- 
vidual or group health and accident policies 
if an employee desires such insurance (H. B. 
1627, law without approval June 11, 1951); 
Leon County has been authorized to pro- 
cure liability insurance (H. B. 1077, law 
without approval May 29, 1951); counties 
with populations of not less than 300,000 
may acquire liability insurance against tort 
actions, and may waive governmental im- 
munity to the extent of the insurance car- 
ried (H. B. 1535, law without approval June 
11, 1951); counties having populations in 
excess of 325,000 may carry any and all 
types of insurance for or on behalf of the 
county, or they may set up reinsurance 
funds (S. B. 1055, law without approval 
June 11, 1951). 


Capital Requirements . . . Obsolete Ohio 
capital requirements for assets have been 
eliminated by a new law, and unearned pre- 
mium reserves have been placed on a pro- 
rata basis (S. B. 274, approved June 12, 
1951). . . . Financial requirements for for- 
eign fire, marine and casualty companies in 
Connecticut have been changed by Public Act 
130, Public Acts 1951, approved June 18, 1951. 

New provisions as to the types of insur- 
ance a stock or mutual company can be formed 
to transact, the reserve and surplus required, 
the unearned premium reserves necessary to 
transact each class and each combination of 
classes have been enacted in Nebraska (L. 
B. 249, approved May 26, 1951).... In New 
Jersey, new capital requirements for mutual 
companies have been enacted; a provision 
has been made that a mutual company hav- 
ing less than $300,000 in assets may not 
issue a policy on one risk in an amount in 
excess of double the amount to which it 
can legally expose itself, unless such policy 
is approved by the Commissioner. A mu- 
tual must now have surplus of $300,000 in 
order to issue a policy for a cash premium 
without an additional contingent premium 
(Chapter 206, Laws 1951, approved June 
13, 1951). 


Consolidation of Insurers . . . Ohio has a 
recently enacted law regulating stock own- 
ership, interlocking directors and common 
management of insurance companies (S. B. 
212, approved June 13, 1951). 


Disability Insurance . . . Family expense 
disability insurance may now be issued in 
California not only to heads of families but 
also to the. spouse of the head of a family. 
Other provisions concerning liability of an 
insurer and payment of benefits were also 
amended. A new provision explains how 
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family expense disability policies must con- 
form with the law: in 1952 and 1956 the 
requirements for such policies change (Chapter 
887, Laws 1951, approved June 5, 1951). 
Some amendments were also made to the 
disability policy provisions law (Chapter 
1250, Laws 1951, approved June 28, 1951), 


Excessive Liabilities .. . An amendment 
to New Jersey law makes directors of a 
mutual insurance company other than fire 
or life directly liable for excess liabilities if 
they neglect to replenish their assets by 
assessment (Chapter 206, Laws 1951, ap- 
proved June 13, 1951). 


Fire Policy . . . Wisconsin has a new 
standard fire insurance policy form; the old 
form was amended by Chapter 452, Laws 
1952, approved June 26, 1951. 


Financial Responsibility Enactments .. . 
In Ohio, after March 1, 1953, proof of finan- 
cial responsibility will be required of any 
person involved in an accident resulting in 
bodily injury or property damage in excess 
of $100. Accident reports must be submit- 
ted within five days of the accident, and 
the person injured must report the extent 
of injuries or damage with 50 days. Until 
the effective date of the act the present law, 
requiring proof of financial responsibility 
only after a judgment has been rendered, 
will remain in effect. The required sum for 
property damage has been raised from $1,000 
to $5,000; the $5,000/$10,000 figure for per- 
sonal injury remains the same. The new 
law makes provisions for assigned risk plans 
and for self-insurance by a person having 25 
or more vehicles (H. B. 168, approved June 
12, 1951). . . . Delaware also has a new 
financial responsibility law requiring proof 
of financial responsibility after an accident; 
its law takes effect January 1, 1952. The 
Delaware law is substantially the same as 
Ohio’s, except that only a $1,000 bond or 
insurance policy is required for property 
damage. This law also has extensive pro- 
visions for future proof of financial respon- 
sibility by persons coming under the law 
(H. B. 74, approved June 15, 1951). ... 
Texas, which formerly had no specific statu- 
tory provisions relative to financial respon- 
sibility, will require, as of January 1, 1952, 
proof of ability to respond to damages in 
the amount of $5,000/$10,000 and $1,000, 
and will require the reporting of an acci- 
dent within ten days (H. B. 219, approved 
June 28, 1951). . . . New Hampshire lia- 
bility policies as required by the financial 
responsibility law no longer have to state 
the business of the named insured (Chapter 
96, Laws 1951, approved May 2, 1951). 
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Fraternal Benefit Societies . . . Provisions 
have been enacted in Ohio permitting the 
transfer of the excess assets of a fraternal 
benefit society from one of its funds to an- 
other; if a large enough excess is accumu- 
lated, the society may consolidate its various 
funds (S. B. 133, approved June 8, 1951). 
... A similar amendment has been enacted 
in Pennsylvania; this amendment also pro- 
vides for the use of the American Experi- 
ence Table of Mortality after January f, 
1952. Also after January 1, 1952, the mini- 
mum basis for contribution and reserves for 
disability benefits and double indemnity 
benefits shall be the minimum basis required 
of legal reserve life insurance companies 
(S. B. 127, approved May 25, 1951). The 
Pennsylvania legislature has also added a 
new section to the law regulating fraternal 
benefit societies, to regulate the amendment 
of articles of incorporation and to provide 
for fees for filing such articles (S. B. 464, 
approved June 28, 1951). ... In Oklahoma, 
a new enactment provides for the conver- 
sion of fraternal benefit associations into 
legal reserve life insurance companies, and 
for the approval thereof by the supreme 
governing body and members of associa- 
tion, and for the approval and supervision 
thereof by the Insurance Commissioner 
(S. B. 101, approved May 26, 1951). 


Group Accident and Health Insurance 
... Ten persons shall be considered a large 
enough group to take out group health and 
accident insurance in Minnesota under a re- 
cent amendment (Chapter 565, Laws 1951, 
approved April 20, 1951)... . An amend- 
ment to New Mexico law also allows a 
group of ten to be insured; the amendment 
makes new provisions for the division of 
surplus, and requires policy provisions pro- 
viding nonforfeiture benefits and cash sur- 
render values in accordance with Sections 
60-601a and 60-601b of New Mexico, law 
(Chapter 166, Laws 1951, approved March 
16, 1951). . Retired employees and em- 
ployees of subsidiaries may now be included 
in Pennsylvania group accident and health 
policies, and provision has been made for 
trust funds to be established by one or 
more labor unions or employers (S. B. 320, 
approved May 25, 1951). 


Group Disability Insurance . . . In Cali- 
fornia, a single master group disability pol- 
icy covering members of labor unions may 
now be issued to a group of unions (Chapter 
284, Laws 1951, approved May 4, 1951). 


Group Life Insurance... New group life 
insurance regulations in Massachusetts pro- 
vide that such insurance for employees may 
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be issued to the individual policyholder and 
premiums paid by him. Policies taken out 
by labor unions may be issued to appropri- 
ate units within the union rather than nec- 
essarily to the whole union. New subsections 
have been added providing for the issuance 
of individual policies upon termination of 
an assured’s employment and for a grace 
period for the payment of all premiums ex- 
cept the first. Provision is also made for the 
payment of the policy benefits when there 
is no beneficiary (H. B. 2489, approved June 
14, 1951). .. . The Pennsylvania legislature 
has added a clause to its group life regula- 
tions providing that a policy insuring the 
lives of related persons or persons having 
an insurable interest in each other’s lives 
shall not be considered a group policy. Pre- 
miums for group life policies must now be 
based on the Commissioners 1941 Standard 
Ordinary Mortality Table, with interest at 
the rate of 3 per cent. The amount of 
an individual policy issued to a person ter- 
minating employment has been further lim- 
ited by the amendment (S. B. 136, approved 
May 25, 1951). . New Ohio group life 
provisions provide for the insuring of re- 
tired employees, and allow a group of 25 
to be insured, instead of 50 as formerly. A 
whole new section has been added provid- 
ing for trust funds to be established by 
employers or unions. A grace period has 
been provided, and regulations have been 
established for term insurance and for con- 
verting a group policy to an individual pol- 
icy upon termination of employment (H. B. 
337, approved June 12, 1951). 


Health Insurance .. . An amendment to 
the Illinois Voluntary Health Services Plans 
Act provides rules for the handling of funds 
by the corporation operating the plan, the 
minimum amount of working capital to be 
used, the amount of reserve to be main- 
tained, the manner of investment and the 
amount to be received from subscribers 


(H. B. 133, approved June 27, 1951). 


Individual Accident and Sickness Policy 
Enactments ... During this legislative sea- 
son, 17 jurisdictions have enacted the uni- 
form individual accident and sickness policy 
provisions law recommended by the Na- 
tional Association of Insurance Commis- 
sioners at its June, 1950 meeting. The model 
bill was recommended after three years of 
thorough study and consideration, and most 
of the states have enacted it with only minor 
deviations. 


The states having enacted the law this 
year are: Arkansas (Act 394, Acts 1951, ap- 
proved March 21, 1951); California (Laws 
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1951, approved May 22, 1951); Colorado 
(H. B. 213, approved March 28, 1951, effec- 
tive January 1, 1952); Connecticut (Public 
Act 107, Acts 1951, approved June 5, 195], 
effective January 1, 1952); Illinois (H. B. 
185, approved June 29, 1951, effective Jan- 
uary 1, 1952); Iowa (H. B. 238, approved 
April 6, 1951, effective July 4, 1951); Kansas 
(H. B. 482, approved March 30, 1951); 
Maryland (Chapter 687, Laws 1951, ap- 
proved May 7, 1951, effective June 1, 1951); 
Michigan (Public Act 271, Acts 1951, ap- 
proved June 19, 1951); Nebraska (L. B. 327, 
approved May 7, 1951); New Hampshire 
(Chapter 207, Laws 1951, approved August 
8, 1951, effective July 1, 1951); New Jersey 
(Chapter 237, Laws 1951, approved June 18, 
1951, effective January 1, 1952); New York 
(Chapter 630, Laws 1951, approved April 
7, 1951, effective July 1, 1951); Pennsyl- 
vania (S. B. 374, approved May 25, 1951, 
effective January 1, 1952); Washington; 
Wisconsin (Chapter 614, approved July 13, 
1951, effective January 1, 1952); and Hawaii. 


The major deviation from the model bill 
is in respect to effective date. The laws 
enacted in Maryland and Iowa are now 
effective with respect to policies hereafter 
submitted for approval, The laws enacted 
in Connecticut and Pennsylvania become 
effective with respect to new forms submit- 
ted after January 1, 1952. The law enacted 
in Colorado is effective January 1, 1952, with 
respect to all policies thereafter issued in 
Colorado. The rest of the states follow the 
model bill, allowing forms to be filed under 
the old law or the new law until the final 
effective date, which is generally five years 
from enactment. The earlier effective dates 
will, of course, create a rush policy drafting 
burden, unanticipated by the model law, for 
health and accident insurers who must change 
all their policies to conform with the law 
in a short period of time. 


J. F. Follmann, Jr., General Manager of 
the Bureau of Accident and Health Under- 
writers, commenting upon the enactments, 
stated: “In the main, when the history of 
other pieces of model legislation is consid- 
ered, the reaction to the Uniform Individual 
Accident and Sickness Policy Provisions 
Law in its first year, 1951, must be looked 
upon as being quite encouraging. To have 
the bill enacted in 17 jurisdictions in its first 
year, and with very few deviations of con- 
sequence, is a credit to the sincere interest 
and understanding of the Commissioners 
and the Legislatures of those 17 jurisdictions.” 


North Carolina has passed a law provid- 
ing for the regulation of rates on health and 
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accident insurance by the Commissioner of 
Insurance (S. B. 406, ratified April 11, 1951), 


Investments . . . Connecticut domestic 
life insurance companies may now invest 8 
per cent of their total admitted assets jin 
investments not permitted under the gen- 
eral statutes (Public Act 81, Public Acts 
1951, approved June 1, 1951). . . . Florida 
fire, casualty and title insurers may in the 
future invest in the bonds of any territory 
or insular possession of the United States, 
in addition to those securities already per- 
mitted (H. B. 1420, law without approval 
June 11, 1951). . . . Texas life insurance 
companies have been authorized to invest 
in the bonds or notes of educational and 
religious corporations where provision has 
been made for the payment of a sufficient 
amount of the first weekly or monthly reve- 
nues thereof to an interest and sinking fund 
account in a bank or trust company as an 
independent agent (S, B, 296, approved June 
2, 1951, effective 90 days after adjournment). 
... An amendment to Illinois law permits 
domestic insurers to invest 5 per cent of 
admitted assets in leased real estate which 
has rental sufficient for the required amor- 
tization of the investment. The law regard- 
ing domestic life insurers’ investments in 
corporate shares has been amended to pro- 
vide that the corporation shall have earned, 
during any three of the five fiscal years 
preceding the date of investment, a sum 
applicable to dividends per share equal to 
not less than 12 per cent of the price paid 
per share. (H. B. 186, approved May 29, 
1951, effective July 16, 1951). ... New 
Hampshire fraternal benefit societies doing 
business in Canada are now permitted to 
invest not more than 5 per cent of their 
assets in accordance with the laws govern- 
ing fraternal benefit societies in the prov- 
inces where the society is licensed to do 
business (S. B. 97, approved June 26, 1951). 
. . . Pennsylvania life insurance companies 
have been authorized to invest surplus funds 
and the balance of reserves in investments 
other than those in the approved categories, 
while stock, fire and marine companies and 
stock casualty companies are authorized to 
invest in bonds and notes of foreign coun- 
tries to the extent of 10 per cent of their 
moneys over and above their capital reserves 
(S. B. 126, approved July 19, 1951)... . The 
Michigan and Nebraska legislatures have 
revised the investment provisions of their 
laws to permit further investments by all 
insurance companies (Michigan H. B. 330, 
approved June 19, 1951; Nebraska L. B. 289, 
approved May 17, 1951). 


(Continued on page 716) 
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By PAUL A. 


Mr. Pfister’s paper and those 


following were presented at 


the Eleventh Annual Convention 
of the Federation of Insurance 
Counsel on August 23-24, 1951 


Eps ACCEPTING appointment as 
Deputy Insurance Commissioner of the 
State of Indiana, I was amazed at the 
magnitude of the insurance business. Like 
most laymen I had read published financial 
statements, of some companies and had a 
general knowledge of the purpose and ac- 
complishments of the business, but I had 
not comprehended the vastness of the enter- 
prise. I felt that my investment in insurance 
was sound, and my contact in this office 
with many representatives of insurance com- 
panies, including their legal counsel, has 
reassured me that my confidence has not 
I been misplaced. 

My brief experience in our department 
has given me a greater appreciation of the 
responsibility which each officer, director, 
legal counsel and other employee assumes 
in the conduct of the business. 

Many persons are engaged in spectacular 
Positions in other vocations but for most of 
us the insurance field is a warm, human 
experience filled with rich understanding 
and high regard for the rights and privi- 
leges accorded those who have or may 
acquire insurance contracts. 

Our fathers witnessed a transition in the 
; thinking of our courts and of people gen- 
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erally relating to the legality and importance 
of insurance contracts. We recall that in 
the history of insurance the courts con- 
sidered and held insurance contracts invalid, 
primarily for the reason that such contracts 
violated certain laws pertaining to wagers 
and gambling. Subsequently our courts and 
the people, realizing the need for the secu- 
rity and protection of the members of 
society, after re-examining such contracts 
and the purpose and extent thereof, refused 
to follow the thinking and pronouncements 
of their predecessors; the validity of such 
contracts is no longer questioned. Stand- 
ard forms of insurance contracts have been 
approved by our courts and by Insurance 
Departments of all of the states and of 
other lands and the insurance business has 
truly become an indispensable part of our 
economic program. Insurance protection 
is now considered a necessity by our citizens. 


Departments of Insurance have been 
created by legislation for the purpose of 
serving insurance companies and the people. 
A survey of such Departments throughout 
our land indicates that they are functioning 
under the leadership of men who are versed 
in the laws pertaining to insurance as well 
as the practices within the business. 

I believe it may truthfully be stated that 
in most instances the office seeks the man. 
It is not usually considered a political ap- 
pointment as we commonly use that term. 

Perhaps the most important function of 
the Commissioner, Director or Superintendent 
of Insurance relates to the application of 
insurance companies for admission to do 
business in a state. It is significant that 
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Mr. Pfister is Deputy Commissioner 
of the Department of Insurance of Indiana 


in many states legislation has been enacted 
granting authority to the head of the Insur- 
ance Department to issue certificates of 
authority to companies but not mandating 
the issuance thereof. 


As an example, the General Assembly of 
Indiana enacted legislation many years ago 
providing that “The Commissioner may issue 
a certificate of authority to any company 
when it shall have complied with the re- 
quirements of this state so as to entitle 
it to do business herein” and that “No com- 
pany shall transact any business of insurance 
in this state until it shall have received a 
certificate of authority as herein prescribed 
and no company shall make any kind or 
kinds of insurance not specified in such 
certificate of authority.” (Section 39-3324, 
Burns Indiana Statutes Annotated, Acts 
1935, Chapter 162, Section 27, page 588.) 


Inasmuch as our Commissioner of Insur- 
ance is permitted to use discretion in deter- 
mining whether an application for admission 
should be granted, his responsibility in- 
creases. I believe we have a more sub- 
stantial insurance business in Indiana than 
elsewhere because those charged with such 
responsibility have been strict in enforcing 
the laws pertaining to the admission of 
companies. 

The records of our Department reveal 
that 809 companies are engaged in the in- 
surance business in Indiana, of which 155 
offer life insurance, 265 fire insurance, and 
192 casualty insurance; 25 are reciprocal 
companies, 77 fraternal and 73 county farm 
mutual companies. At present, securities of 
the value of $575 million have been deposited 
in our Department by insurance companies 
to meet the necessary legal requirements. 


I find that our people are not aware of 
the fact that insurance companies pay a 
substantial amount of taxes to those states 
in which they do business. For example, 
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for the fiscal year ending June 30, 1951, 
companies doing business in Indiana paid 
a total of $6,050,805.85 to our state, repre- 
senting taxes and fees. Said sum is a size- 
able contribution toward the cost of operat- 
ing the business of our state. 


Insurance companies have recently been 
unjustly criticized before Congressional com 
mittees for what has been stated to be 
payment of an inadequate amount of taxes 
to the federal government, although the 
formula used in computing such taxes is 
one which was approved many years ago 
by the Treasury Department, and one under 
which insurance companies have been paying 
their share of taxes through these many years. 


When manufacturers, retailers and pro- 
fessional men are confronted with an in- 
crease in taxes, they may add the tax to 
the product they manufacture or sell or for 
services which they render. Insurance com- 
panies’ premium income, particularly that 
of life insurance companies, is an agreement 
made between the insurance company and 
the assureds, and it carries on at the same 
level during the lifetime of the insureds and 
cannot be increased because of a required 
tax or operating expense increase. It has 
been stated that insurance companies do not 
pay a fair share of taxes. This is an untrue 
statement. 


In addition to the premium tax and other 
fees charged for the right of doing business 
in each of the states, the companies pay 
real estate and personal property taxes, 
state income tax or, in many states, a sales 
tax on items purchased. 


During the past fiscal year the insurance 
companies paid to the State of Indiana, in 
premium tax, for licenses and other fees, 
over $6 million, as I have previously stated, 
which amount was placed in the general 
fund of the state. This is for the privilege 


IL J—September, 1951 








2 eens 





oe ee Serene ge 


ot { 
Wh 
pay 
Pen 
fort 
int 
Stat 
sur 
mul 
nun 
can 
inst 
The 
fede 
tax, 
and 

1 
sett 
con 
the 
for 
and 
to | 
Thi 


lore 


Co: 

T 
part 
fror 
$121 
to | 
the 
Stat 
Ind 
paic 
insu 
yea 
taki 
can 
com 
tax 

I} 
und 
any 
to | 
pury 
sion 
and 
of tl 


I 
mat 
side 
only 
for 
ness 
to ¢ 
to | 


Fed 





ae eer 


ET, 





a 


of doing business in the State of Indiana. 
What taxes and fees do insurance companies 
pay in larger states, such as New York, 
Pennsylvania, Ohio, Illinois, Texas and Cali- 
fornia just for the privilege of doing business 
in those states? Indiana is a relatively small 
state in population. If you will take the 
sum of $6 million+ as an average and 
multiply it by the 48 states in which a great 
number of companies transact business, you 
can see the terrifiic tax load carried by 
insurance companies in the United States. 
These sums are in addition to the present 
federal income tax, state income tax, sales 
tax, real estate and, in some states, school 
and other special taxes. 


The original intent of the legislators in 
setting up a privilege tax for insurance 
companies to operate their business within 
the states was to obtain sufficient money 
for the supervision of insurance companies 
and not as a charge on the premium dollars 
to be used in the general fund of the states. 
This original intent has undoubtedly been 
forgotten. 


Cost of Operating Department 


The cost of operating the Insurance De- 
partment for the same fiscal year—that is 
from July 1, 1950, to June 30, 1951—was 
$120,000. Perhaps the same ratio allowed 
to insurance supervision in proportion to 
the income is true in the majority of the 
states. You can see that in the State of 
Indiana there was an excess of $5,880,000 
paid to the state over the sum used for 
insurance supervision during the past fiscal 
year. After analyzing these figures and 
taking similar totals paid in other states, 
can it be truthfully said that insurance 
companies do not pay their just share of 
taxes in the United States? I think not. 


In the majority of states utilities are 
under state supervision. Do you know of 
any case where these utilities are required 
to pay a portion of their income for the 
purpose of supervision? Various commis- 
sions are set up to regulate these utilities 
and the cost is paid out of the general fund 
of the states. 


I suggest that persons charged with the 
management of insurance companies con- 
sider asking that they be required to pay 
only the sum of money that is necessary 
for the supervision of the insurance busi- 
ness, and that companies be not required 
to charge the policyholders sums of money 
to be used for general tax purposes. Then 
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it may be that insurance companies can 
make a greater contribution in taxes to our 
federal government for rearmament and 
other needs of our country. 


Considering the stupendous number of 
insurance contracts in force, I am pleased 
to state that the number of complaints 
which have been lodged with our Depart- 
ment is relatively small, which is evidence 
of the fact that virtually all companies 
recognize their contractual obligations when 
called upon to perform the same. 


Complaints pertaining to life insurance 
contracts are few. Those pertaining to 
accident and health contracts have increased, 
due largely to the fact that the policy pro- 
visions are often quite limited, and the 
fact that the insured does not recognize 
this to be true until the occasion arises for 
the presentation of a claim. Too often we 
have heen informed by complainants that 
“that isn’t what the agent told me.” 


Cause for many such complaints will be 
eliminated when the general assemblies of 
our respective states enact legislation in a 
form such as is proposed by the National 
Association of Insurance Commissioners, 
denominated the Uniform Individual Acci- 
dent and Sickness Policy Provisions Law. 
[See “What the Legislators Are Doing,” 
page 649.—Editor. ] 


Insurance companies which have no cer- 
tificate of authority to transact business in 
our state but rely largely upon distribution 
of their literature and policies in interstate 
commerce by mail present a serious prob- 
lem. Many inquiries are received in our 
Department from persons who have received 
mail matter from companies. Our people 
inquire whether the company is licensed 
by our Department and what its financial 
position may be. We furnish any informa- 
tion which may be available but it appears 
that the public is‘somewhat dubious of any 
company that is not licensed by our De- 
partment. 


Increase in Automobile Problems 


Problems relating to automobile insurance 
are mounting with the increasing number of 
automobiles on our highways and the greater 
demand for the protection of the members 
of society. It has become necessary for 
the establishment of a Claims Division in 
our Department, requiring additional per- 
sonnel, in our effort to be of assistance to 
the public and to insurance companies. The 
Indiana general assembly, in 1949, directed 
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the Commissioner to investigate the prac- 
tices of companies relating to third-party 
claims. As a result of newspaper publicity 
given said resolution, our mail trebled in 
volume and the number of persons who 
personally called at our Department to com- 
plain that their claim had not been adjusted 
increased considerably. Examiners of our 
Department were directed by the Commis- 
sioner to give particular attention to the 
claim files of companies which were being 
examined. The results were startling in a 
few instances. Hearings were held in the 
Department on the report of the examiners 
and I assure you that many claims which 
had gathered dust have since been disposed of. 


One other condition may be of interest. 
Recently two of our Hoosier citizens pro- 
tested the cancellation of automobile poli- 
cies, prior to the date of expiration; in one 
of these instances the representative of the 
company involved addressed a letter to the 
insured advising that unless that company 
obtained the insurance on other automo- 
biles owned by the insured the policy would 
be terminated by a date stated. I was 
advised that no’ claim had been filed by 
the insured and the company’s ultimatum 
came as a distinct-shock. Perhaps the com- 
pany was in a position to adopt that atti- 
tude by the terms of the contract, but I 
seriously doubt the advisability of such prac- 
tice and believe it is harmful to both the 





insurer and the insured. While it is not 
the province of the personnel of our De- 
partment to dictate to those charged with 
the management of companies, nevertheless 
we shall continue to insist that companies 
deal fairly with the public. I repeat, most 
companies fully recognize the contractual 
obligations which they have assumed and 
abide thereby. Recognizing the doctrine of 
caveat emptor as law, I suggest that those 
few unscrupulous representatives of com- 
panies likewise beware. 

Speaking of the matter of adjustment of 
claims, you may be interested in learning 
that during the 1951 session of our general 
assembly members of an adjusters’ associa- 
tion in Indianapolis submitted a bill which 
would have placed adjusters under the juris- 
diction of our Department, requiring that 
they be licensed and amenable to rules and 
regulations to be promulgated by the Insur- 
ance Commissioner. Said proposed legisla- 
tion was not enacted, however. It is 
significant that it originated with a group 
of men who would have been subject to 
its provisions. Perhaps the members of 
our general assembly will recognize the 
advisability of legislation by which the 
standards required by persons engaged in 
contacting the public for the purpose oi 
adjusting claims will be on a level with 
those who serve as agents of insurance 
companies. [The End] 


Injury Without Impact 


By DWIGHT CAMPBELL 


T HAS always seemed to me, for many 

reasons, that there are few branches of 
the law more fascinating to consider* than 
torts. In the last analysis the province of 
tort law, whether stated in words or not, 
is to diminish the frictions of group living. 
Its development historically is extremely 
interesting. It is chiefly judge-made and 
never absolute or static. Its continuing 


problems arise from the effort to strike the 
best balance possible between two essen- 
tially conflicting propositions, one being 
that every individual should have the great- 
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est possible freedom of conduct and tlie 
other being that every individual has cer- 


tain interests which the law must protect 
from improper invasion. 


Consciously or unconsciously, the law of 
torts as it grows and develops must always 
be weighing the rights of a given individual 
to protection of interests against the rights 
of other individuals to freedom of conduct, 
the objective being to arrive at the greatest 
good for the greatest number. The under- 
lying and generally unexpressed test, | 
suppose, is social expediency, which is, of 
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The author, a member of the 
South Dakota bar, is an Aberdeen attorney 


course, a variable. Tort law grows from 
the particular to the general. A case of 
novel impression is presented where the 
court feels strongly that the plaintiff is 
entitled to protection of his infringed inter- 
est, so the court works out in some 
fashion or other a way of giving him a 
measure of relief. Other comparable cases 
appear wherein the same result is arrived 
at, and presently from the aggregate of 
these cases a new principle in tort law 
emerges, which serves in turn for the gov- 
ernance of other cases. 

Here, as in other fields of judge-made 
law, there is always some lag between the 
changing and increasing demands of social 
expediency and a corresponding change or 
development in the field of law. This is 
unavoidable and probably salutary. The 
courts are naturally conservative. They are 
not prone to rush rashly or rapidly into 
change or addition to the law. They recog- 
nize the importance to the community of 
there being some predictability as to what 
the law is, so that the individual may gov- 
ern himself accordingly. They have a 
wholesome respect for the principles which 
underlie the doctrine of stare decisis. Here 
let me say parenthetically that 1 completely 
and absolutely exclude from the foregoing 
statements the Supreme Court of the United 
States as now constituted. 


It is not every conceivable interest of the 


individual to which the law will extend its - 


protection and, even as to those interests 
Which the law will protect, it is not every 
conceivable invasion thereof which the law 
will forbid. There must always be consid- 
eration in the light of the conditions and 
mores of any given time as to the wisdom 
and policy of protecting the particular inter- 
est asserted by any complainant as against 
the particular infringement alleged. 


Green, “‘The Right of Privacy,"’ 
Law Review 237 (1932). 


27 Illinois 
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Tort law first recognized as interests of 
the individual entitled to protection the 
security of his physical person and his right 
to possession and enjoyment of his property. 
For many reasons, partly procedural, such 
as the inflexibility of early remedial forms, 
change from that situation was slow in its 
beginning. But over a period of time it has 
been to quite an extent accomplished, and 
today there is generally accepted recogni- 
tion of an appreciable broadening of the 
individual interests which tort law will rec- 
ognize as entitled to at least some degree of 
protection. 


Dean Green’ lists as phases of interests 
of personality (in addition to and beyond 
the individual’s property interests and his 
interests in relations with other persons) 
which have been recognized “and in most 
instances highly valued” the following: 

(1) Physical integrity; 

(2) Feelings or emotions; 

(3) Capacity for activity or service; 

(4) Name; 

(5) Likeness; 

(6) History; and 

(7) Privacy. 


The first and probably the third of these 
have long been recognized as entitled to 
legal protection. Development with respect 
to the others is of relatively recent origin 
and in large measure still in process. 


Terms Defined 


With this hasty and inadequate sketch 
of some general propositions which are be- 
lieved to be of such general acceptance as 
to require no citation of authority, I turn 
now to “injury without impact” and first 
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to definition. As to “impact” it is assumed 
to mean physical contact with the person 
of the complainant at the time and as a part 
of the conduct complained of, either by the 
defendant actor or by forces or agencies he 
has set in motion. As to “injury” I accept 
the definition of the American Law Insti- 
tute,? which is “the invasion of any legally 
protected interest of another,” calling to 
your attention that this definition includes 
both a wilful invasion and a negligent invasion. 


Birth of Controversy 


Conflict in the reported cases concerning 
our subject seems not to have arisen, at 
least to any observable degree, until almost 
the beginning of the present century. It 
must be borne in mind in considering this 
subject that at that period, though tort law 
had long recognized the integrity of the 
physical person as entitled to protection, it 
had not, except in a few very limited in- 
stances,> recognized as a right of the 
personality entitled to separate and specific 
protection as such, any claim to emotional 
tranquility—to freedom from fright, grief 
or other mental or emotional disturbance. It 
was equally true, though perhaps not 
entirely congruous, that if in connection 
with an otherwise actionable tort the victim 
suffered fright and mental pain those items 
could be taken into consideration in assess- 
ment of damages. The situation was exem- 
plified by an often-quoted statement of Lord 
Wensleydale in the case of Lynch v. Knight * 
which has been charged by divers legal 
writers with having unduly delayed legal 
recognition of a right to the protection of 
emotional tranquility.’ He said: 


“Mental pain or anxiety the law cannot 
value and does not pretend to redress when 
the unlawful act causes that alone; though 
where a material damage occurs and is con- 
nected with it, it is impossible a jury in esti- 
mating it should altogether overlook the 
feelings of the party interested.” 





2 Restatement, Torts, Sec. 7 (1934). 


*It had long been established and accepted 
without question that civil liability in tort for 
assault could and did exist without necessity 
of any physical impact when a person is placed 
in fear of physical violence accompanied by 
present possibility. See Handy v. Johnson, 
5 Md. 450 (1854); Alexander v. Blodgett, 44 Vt. 
476 (1872). This rule is preserved in the pres- 
ent day in the work of the American Law 


Institute. See Restatement, Torts, Secs. 21-34 
(1934). There was also developing, if not 
developed, the doctrine with relation to the 


existence of common carrier and passenger to 
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The case that seems to have started the 
controversy with which we are dealing was 
Victorian Railway Commissioners v. Coultas; 
a decision of the Privy Council in 1888, 
Through the negligence of the gatekeeper 
at a railway crossing plaintiff was permitted 
to drive upon the track in front of an ap- 
proaching train. There was no physical 
impact but she was thoroughly frightened, 
as a result of which she fainted and suffered 
a severe nervous shock resulting in illness 
and impairment of her memory and eye- 
sight. The judges held that damage arising 
from mere sudden terror without any physi- 
cal injury could not be considered a conse- 
quence which in the ordinary course of 
things would flow from the negligence oj 
defendant, and said that, if it were other- 
wise held, liability for negligence would be 
extended much beyond what it had hereto- 
fore been; that if such recovery was per- 
mitted then in every case where there was 
an accident caused by negligence giving rise 
to severe nervous shock there might be a 
claim for damages on account of mental 
injury. 


Two years later comes the first expression 
of the opposite view in an Irish case in the 
Exchequer Division, Bell v. Great Northern 
Railway Company of Ireland." There, plaintiff 
Was a passenger on defendant’s excursion 
train which was found to be too heavy to 
be drawn up an incline, The train was 
therefore divided. The rear carriages ran 
away down the incline, causing much excite- 
ment and commotion, The engine with the 
other carriages, in one of which _ plaintiff 
was riding, backed rapidly down after the 
runaway cars until it was stopped with a 
forceful jerk, Plaintiff suffered no physical 
impact but had a great fright, resulting in 
severe nervous shock and physical symp- 
toms which, according to the medical 
testimony, might ultimately result in paralysis. 
The jury was instructed that if plaintiff 
was put in fright by defendant’s negligence 
and if they thought the injury to her health 


the effect that the passenger was entitled to 
reparation for insulting conduct of the carrier's 
servants resulting in humiliation and mental 
disturbance even without any physical injury 
or contact. See Restatement, Torts, Sec. 48 
(1934). 

49 H. L. Cas. 577, 11 Eng. Rep. 854 (1861). 

5See Goodrich, ‘‘Emotional Disturbance as 
Legal Damage,"’ 20 Michigan Law Review 497 
(1922); Magruder, ‘‘Mental and Emotional Dis- 
turbance in the Law of Torts,’’ 49 Harvard Law 
Review 1033 (1936). 

13 A. C. 222, 8 Eng. Rul. Cas. 405 (1888). 

™L. R. 26 Ir. 428 (1890). 
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was a reasonable and natural consequence 
of such fright, the injury was not too remote 
and they could award damage. There was 
an affirmance, the court saying that no in- 
tervening independent cause of the injury 
was suggested; that the jurors might hold 
the fright to be a natural and reasonable 
consequence of the negligence and if the 
bodily injury was a natural consequence of 
the fright “the chain of reasoning is com- 
plete.” Palles, C. B., whose opinion in this 
case is often quoted with much approval, 
says that if negligence produces an effect 
on the body structure which at the moment 
affords palpable evidence of physical injury 
the situation must be the same if somewhat 
later without any intervening cause the 
same physical injury occurs, and the injury 
may be a consequence of the fright and 
hence of the negligence though it does not 
accompany the negligence in point of time. 
He suggests that otherwise it might as well 
be said that death by poison is not charge- 
able against the person administering the 
poison because the death is not contempor- 
aneous with the administration. 


Two years later a result comparable to 
Victorian Railway Commissioners v. Coultas 
was reached by the Pennsylvania court in 
Ewing v. Pittsburgh, etc. Railway Company.’ 
There a negligent collision threw cars from 
the track onto the premises of plaintiff and 
against her dwelling house. There was no 
physical impact to her person from this 
circumstance but she pleaded that she was 
thereby endangered and subjected to great 
fright, fear and nervous excitement “where- 
by she then and there became sick and 
disabled from attending to her usual work and 
duties and suffered and continues to suffer 
great mental and physical pain and anguish 
and is thereby permanently weakened and 
disabled.” Defendant’s demurrer to her 
complaint was sustained below and the 
judgment affirmed on appeal. The court 
points out that there was no bodily injury 
at the time of the conduct complained of, 
that is, no “impact,” and says that if mere 
fright is a cause of action the scope of what 
are known as accident cases will be very 
greatly enlarged; that in every case of col- 
lision on a railroad, passengers who have 
had no bodily harm will have a cause of 
action against the company for the fright; 
and that “This is a step beyond any decision 
of any legal tribunal of which we have 
knowledge.” The case also holds that the 


damage claimed by plaintiff was not a prox- 
imate result of defendant’s negligence, say- 
ing that the railroad owed no duty to 
plaintiff except to refrain from injuring her 
person by force or violence; that it owed 
her no duty to protect her from fright; that 
it had no reason to anticipate that the result 
of a collision on its road would so operate 
on the mind of a person who witnessed it 
but sustained no bodily injury thereby as 
to produce such nervous excitement and 
distress and resulting physical injury; and 
that since the injury to plaintiff was one not 
likely to result from a collision and one 
which the company could not have reason- 
ably foreseen, the collision could not be 
deemed the proximate cause thereof. The 
court in its opinion quotes the dictum of 
Lord Wensleydale above set out. 


The same year the question was presented 
to the Minnesota court in the case of Purcell 
v. St. Paul City Railway” There plaintiff was 
a passenger on one of defendant’s cars 
which by negligence came near collision 
with another car at a line intersection. The 
near collision and attendant confusion of 
alarm bells and passengers rushing to get 
out of the car caused plaintiff sudden fright 
and reasonable fear of death or injury which 
in turtf threw her into violent convulsions 
and caused her a miscarriage and subse- 
quent illness. Demurrer to the complaint 
was overruled on appeal. The court says 
that the question of right of action for 
fright and mental distress is not involved— 
that here was a physical injury and the 
question is whether it was proximately 
caused by defendant’s negligence. The court 
says the only cause that can be suggested 
as intervening between the negligence and 
the physical injury is the fright, and states 
that if the fright was a natural consequence 
of the peril arising by defendant’s negligence 
and the fright in turn caused nervous shock, 
convulsions and subsequent illness, then the 
negligence proximately caused those injuries. 


Thus at the end of the year 1892 the score 
was even, the English Privy Council and 
the Pennsylvania court denying recovery, 
the Exchequer in Ireland and the Minnesota 
court permitting it. 


The Split Widens 


In 1896 there was again a decision each 
way. New York, in the case of Mitchell v. 





*147 Pa. 40, 23 Atl. 340, 14 L. R. A. 666, 30 
Am. St. Rep. 709 (1892). 
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*°48 Minn. 131, 50 N. W. 1034, 16 L. R. A. 203 
(1892). 
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Rochester Railway Company,” denied recov- 
ery, Saying among other things that since 
no recovery can be had for “mere fright” it 
is obvious that no recovery can be had for 
injuries resulting from the fright. The 
California court, on the other hand, in Sloane 
v. Southern California Railway Company™ 
(perhaps to some extent obiter) says that 
the question is whether the nervous disturb- 
ance of the plaintiff was a suffering of the 
body or of the mind; that the nerves and 
nerve centers are part of the physical system 
and may be not only externally injured but 
injured by causes primarily acting on the 
mind; and if the primal cause of such physi- 
cal injury to the nerves is tortious, it is not 
material whether it is direct as by a blow or 
indirect through action on the mind. The 
court cited Bell v. Great Northern Railway 
and Purcell v. St. Paul City Railway, and held 
that it was for the jury to say whether the 
bodily harm was the direct result of a 
mental condition caused by defendant’s 
negligence and, if so, the negligence was 
the proximate cause of the harm. 


#151 N. Y. 107, 45 N. E. 354, 34 L. R. A. 781, 


56 Am. St. Rep. 604 (1896). As to the facts, 
plaintiff was standing on the crosswalk waiting 
to board defendant’s car which had just 
stopped. As she was about to step onto the 
ear a horsecar of defendant’s came along, and 
by the driver's negligence the team turned to 
the right and came so close to plaintiff that she 
stood between the heads of the horses when 
they stopped. There was no impact but she 
testified that from fright and excitement she 
became unconscious and thereafter suffered a 
miscarriage and consequent iiiness. 


1111 Cal. 668, 44 Pac. 320, 32 L. R. A. 193 
(1896). 

12168 Mass. 285, 47 N. E. 88, 38 L. R. A. 512, 
60 Am. St. Rep. 393 (1897). Here plaintiff was 
a passenger in defendant’s car when an argu- 
ment arose between the conductor and a 
drunken passenger regarding fare. The conduc- 
tor undertook, apparently lawfully, to eject the 
drunk; another passenger interfered in the 
proceedings and there was quite a commotion 
whereby plaintiff became extremely frightened, 
and suffered a chill and nervous shock, but was 
not otherwise injured. The court instructed 
that there could be no recovery for mere fright 
occasioned by negligence not resulting in bodily 
injury but if such fright or shock produced a 
bodily injury there might be recovery. There 
was a verdict for plaintiff which was reversed 
and the case remanded. On the retrial there 
was again verdict for plaintiff and an appeal. 
Spade v. Lynn, 172 Mass. 488, 52 N. E. 747, 43 
L. R. A. 832, 70 Am. St. Rep. 298 (1899). Again 
there was a reversal, the opinion being by 
Holmes, J. On the second trial it appeared 
that the conductor in removing the drunk jos- 
tled another passenger standing in front of 
plaintiff, pushing him against her; but appar- 
ently this was a trifling matter, though techni- 
cally ‘‘impact,’’ and caused no injury whatever, 
plaintiff's real complaint being the fright caused 
by the whole transaction. Holmes says the con- 
ductor was acting properly and if-the fall on 
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During the next four years we find four 
cases, again two each way, The Massachu- 
setts court in Spade v. Lynn & Boston Rail- 
road Company” aligned itself on the “no 
recovery” side. The court recognizes the 
conflict and discusses prior cases but says 
it is satisfied with the rule that there can 
be no recovery for fright or distress of mind 
without impact; and that “it should also be 
held that there can be no recovery for such 
physical injuries as may be caused solely 
by such mental disturbance where there is 
no injury to the person from without.” The 
court expressly says that its decision does 
not go to those cases where an intention to 
cause mental distress is shown or reason- 
ably to be inferred “as for example in cases 
of seduction, slander, malicious prosecution 
or arrest and some others”; nor does it in- 
clude acts grossly careless or reckless, 
showing utter indifference to such conse- 
quences on the part of the actor. 


In the case of Mack v. Southbound Rail- 
road Company," the South Carolina court 


plaintiff was a necessary consequence of his 
lawful and reasonable act it was one of the 
risks she assumed when she became a _ pas- 
senger. On the second trial the court instructed 
that if there was a physica] injury and accom- 
Ppanying fright which operated to plaintiff's 
injury in body or mind she could recover for 
the damage caused by the fright and the jury 
could take all that happened as one whole. 
Holmes points out that under this instruction 
when once a battery of plaintiff was proved, 
defendant might be held for all consequences 
of the entire disturbance and for plaintiff's 
fright, however caused; that, recognizing the 
difficulty of discrimination, the wrong to the 
plaintiff, if any, began with the battery and it 
would be for consequence of the battery only 
that defendant would be liable. As to a sug- 
gestion that the streetcar conductor knew plain- 
tiff was a particularly sensitive person, he says 
“ordinary streetcars must be run with reference 
to ordinary susceptibility and the liability of 
their proprietors cannot be increased simply by 
a passenger notifying the conductor that he has 
unstable nerves.’’ He adds, however, that if 


there was an unjustifiable battery, damages for’ 


the effect thereof cannot be reduced by showing 
that the effect would have been less upon & 
normal person, saying ‘‘the measure of the 
defendant's duty in determining whether a 
wrong has been committed is one thing, the 
Measure of liability when a wrong has been 
committed is another."’ 


1352 S. C. 323, 29 S. E. 905, 40 L. R. A. 679, 
68 Am. St. Rep. 913 (1898). Here the minor 
plaintiff was riding a mule which became 
unruly and got onto the railroad track. Plain- 
tiff dismounted and was trying to pull the mule 
away. A train came along which plaintiff, 
being concerned with the mule, did not see 
until it was nearly upon him. The train 
struck and killed the mule but plaintiff, throw- 
ing himself down along the crossties outside 
the rail, escaped being struck. He was much 
frightened, nervously shocked, his mind af- 
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Courts cite and discuss the early 
foundation cases even to this day. 


takes a position on the “recovery” side, The 
court says the authorities are conflicting 
and points out that those which decide 
against liability “are not in harmony as to 
the reason for such rule,” citing Mitchell v. 
Rochester Railway and Spade v. Lynn. The 
court cites approvingly Sloane v. Southern 
California and Purcell v. St. Paul City Rail- 
way, and says that it is satisfied that as a 
general proposition there should be liability 
for such injuries where there is lack of ordi- 
nary care. 


The Illinois court in Braun v. Craven™ 
(perhaps to some extent by way of dictum), 
citing most of the cases above dealt with, 
says that Bell v. Great Northern and Purcell 
v. St. Paul relied on by plaintiff are against 
the weight of authority and not sustainable 
on principle, and that on the ground of pub- 
lic policy alone, in view of the dangerous 
use which would be made. of such a cause 
of action, “we hold that a liability cannot 
exist consequent on mere fright or terror 
which superinduces nervous shock.” The 
court expressed approval of Mitchell v. 
Rochester and Victorian Railway v. Coultas. 

In the case of Gulf, Colorado & Santa Fe 
Railway Company v, Hayter," the Texas court 
held for recovery. The trial court charged 
that if plaintiff received a mental shock or 
a physical injury, or both, which caused his 
subsequent disease to develop, and if the 
negligence of defendant railroad was a prox- 
imate cause, they should find for plaintiff; 
and they did. The court points out that 
there is a decided conflict of authority and 
notes that for mental suffering accompany- 
ing physical injury, negligently inflicted, 
damages are recoverable, but that many 
courts hold that for sickness, impairment 
of mental faculties or physical lesions, 
which merely result from a mental emotion 
caused by the wrongful act or omission of 
another but do not immediately accompany 
such mental emotion, no recovery can be 


had, The court says it is unable to discover 
“any substantial difference between the case 
where an injury has been inflicted through 
physical agencies and one in which a mental 
emotion constitutes one of the links in the 
chain of causes which have led to the in- 
jurious result”; and says that usually the 


“questions involved should be left to the 


determination of the jury. 


In 1901 the Kings Bench in England, in 
Dulieu v. White & Sons,* squarely departed 
from the rule of Victorian Railway v. Coultas. 
A complaint that plaintiff, being then preg- 
nant, was behind the bar of her husband’s 
licensed public house when through defend- 
ants’ negligence their “pair-horse van” was 
driven into the building, in consequence of 
which plaintiff sustained a severe shock 
which made her seriously ill and caused her 
thereafter to give premature birth to a child, 
was held good on demurrer. Opinions were 
delivered by two of the judges. Kennedy, J., 
disagrees with the pronouncement in the 
New York case of Mitchell v. Rochester Rail- 
way, that the action depends on whether 
or not there can be recovery for mere 
fright; approves the holding of the Irish 
Court in Bell v. Great Northern; and dis- 
agrees with the holding of Victorian Railway 
v. Coultas that such damages are too remote. 
He says that though a judgment of the 
Privy Council is entitled to much weight it 
is not binding on his court, and in not fol- 
lowing it he is fortified by disapproval of it 
expressed in Bell v. Great Northern “and its 
unfavorable review by legal authors of rec- 
ognized weight such as Mr. Sedgwick,” Sir 
Frederick Pollock* and Mr. Beven.” He 
says further that upholding this complaint 
does not sanction an action for mere mental 
hurt and there is a fact question for the 
jury as to whether the terror or shock is a 
natural and reasonable result of the negli- 
gence. Phillimore, J., travels a somewhat 
different road to the same result. Comment- 
ing on l’tctorian Railway v. Coultas, he says 
possibly the railway may escape liability if 
there was no actual impact; that perhaps 
a person venturing into traffic as a passen- 
ger or upon the streets “takes his chance of 
terrors” and if too sensitive “should not go 





(Footnote 18 continued) 
fected and reason unbalanced, and for a long 
time ill, though previously healthy in all re- 
Spects, It was alleged and, of course, found 
by the jury that the train was negligently 
operated. 

“175 Ill. 401, 51 N. E. 657, 42 L. R. A. 199 
(1898). 

“93 Tex. 239, 54 S. W. 944, 47 L. R. A. 325, 
77 Am. St. Rep. 856 (1900). Here plaintiff was 
a passenger on an MKT train which was struck 
by defendant's train through defendant's negli- 
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gence and thereupon came to a sudden stop. 
Plaintiff was somewhat jarred but not knocked 
off his seat nor his position disturbed. He was, 
however, much frightened and therafter suf- 
fered from a neurasthenia which on the medical 
testimony could have resulted from the physical 
shock of the accident or the mental shock pro- 
duced by his fright, or both. 

wL. R. (1901) 2 K. B. 669. 

7On Damages (8th Ed.), p. 861. 

18 Law of Torts (6th Ed.), pp. 50-52. 

1” Negligence in Law (2nd Ed.), pp. 76-83. 
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The fallacy that since there could 
be no recovery for fright there 
could be none for injury occasioned 
through fright was readily exposed.. 


there”; but he says that if the person stays 
home, as this plaintiff did, he may well 
have a right to personal safety at home. 


The foregoing are the foundation cases on 
both sides of the question and much cited and 
discussed even to the present. They are of 
the period 1888 to 1901 and relatively few 
in number; but from 1901 forward the cases 
are legion. As early as 1891” the topic had 
come to the attention of the annotators of 
the various selected cases series and from 
that time forward they have been very 
completely collected, listed and commented 
upon in the various notes, a number of 
which are cited below.” 


From this point forward limitations of 
time and space require that the considera- 
tion of the question be general rather than 
specific and forbid much discussion of in- 
dividual cases. If it appears that an undue 
amount of time has been devoted to the 


* Note, 14 L. R. A. 666 (1891) following the 


report of Ewing v. Pittsburgh, footnote 8. The 
condition of the controversy and form of the 
early theory is indicated by the language of 
the annotator who says: ‘In a few cases a 
recovery of damages for fright alone has been 
sustained without proof of any physical injury 
except that which resulted from the fright... . 
But it will be seen by the cases following that 
the courts have generally denied the right to 
recover for damages due to fright alone.”’ 


147 L. R. A. 323 (1900); 60 L. R. A. 617 
(1903) ; 62 L. R. A. 900 (1903); 3 L. R. A. (N. S.) 
49 (1906); 22 L. R. A. (N.S.) 1073 (1909); 24 
L. R. A. (N. S.) 1159 (1910); 1915D L. R. A. 
830 (1915); 11 A. L. R. 1119 (1921); 40 A. L. R. 
983 (1926); 76 A. L. R. 681 (1932); 98 A. L. 
R. 402 (1935); 77 Am. St. Rep. 859 (1901); 12 
Ann. Cas. 741 (1909); Ann. Cas. 1913E 505 
(1913); 11 Am. Neg. Rep. 250 (1902); 7 N. C. 
C. A. 1 (1915); 5 N. C. C. A. (N. S.) 530 (1939). 

2 Burdick, Law of Torts (4th Ed.), pp. 56-65 
(Banks & Company, Albany, N. Y., 1926); Pol- 
lock, The Law of Torts (10th Ed.), p. 53 
(Stevens & Sons, Ltd., London, 1916); Salmond, 
Law of Torts (4th Ed.), pp. 384-385 (Stevens & 
Haynes, London, 1916); Sedgwick on Damages 
(9th Ed.), by Arthur G. Sedgwick and Joseph 
H. Beale, Secs. 43-43f (Baker-Voorhis, New 
York, 1912); Shearman and Redfield on Neg- 
ligence (Rev. Ed.), pp. 1932-1934 (Baker-Voor- 
his, New York, 1941); Sutherland on Damages 
(4th Ed.), by John R. Berryman, Secs. 21-24 
(Callaghan, Chicago, 1910). 

2 Bohlen, ‘Right to Recover for Injury Re- 
sulting from Negligence Without Impact,’’ 41 
American Law Register (N. S.) 141 (March, 
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“foundation cases,” my justification must 
be that they are foundation cases—they are 
basic with reference to the problem, and no 
satisfactory understanding of the develop- 
ments in relation to the point, the present 
state of the law or the probabilities for the 
future is otherwise possible. 


The “no recovery” cases aroused the im- 
mediate, continuous and almost universal 
disapprobation of the writers of texts 7 and 
of the law reviews.” That this criticism had 
a considerable effect on the development of 
the law is highly probable. In any event, 
since 1901 the trend has been definitely to- 
ward permitting recovery. The fallacy of 
the suggestion in Mitchell v. Rochester Rail- 
way that since there could be no recovery 
for fright there could be none for injury 
occasioned through fright was readily ex- 
posed. The difficulties and possible dangers 
attendant as a practical matter if the courts 
allowed such recovery were minimized to 
a considerable extent by reason of the ad- 
vance of medical science to a state which 
afforded more satisfactory proof of the con- 
nection between emotional disturbance and 
ensuing physical disturbance. The questions 
connected with remoteness and proximate 
cause were pretty well cleared up as discus- 
sion thereof went on in the various opinions 
which the courts were writing.” 


1902) reprinted in Bohlen, Studies in the Law 
of Torts, p. 252 (Bobbs-Merrill, Indianapolis, 
1926); Ainslie, ‘‘Damages for Physical Injuries 
from Fright or Nervous Shock without Impact,” 
8 Virginia Law Register 235, 311 (August and 
September, 1902); Throckmorton, ‘‘Damages for 
Fright,’ 34 Harvard Law Review 260 (January, 
1921); Green, ‘‘ ‘Fright’ Cases,’’ 27 Illinois Law 
Review 761, 873 (March and April, 1932); Hal- 
len, ‘‘Damages for Physical Injuries Resulting 
from Fright or Shock,’’ 19 Virginia Law Review 
253. 


** For sound reasoning in relation to the mat- 
ter of proximate cause and hazards reasonably 
to be anticipated from one’s conduct and the 
question of invasion of legal right, see the 
opinion of Cardozo, C. J., in Palsgraf v. Long 
Island Railroad Company, 248 N. Y. 339, 162 
N. E. 99, 59 A. L. R. 1253 (1928). The language 
is pertinent though the case was not a fright 
case at all, there being physical impact. Plain- 
tiff was waiting for a train. A train for 
another destination stopped at the opposite end 
of the platform and two men ran to catch it. 
The second man, carrying a package wrapped 
in newspaper with no indication of its content, 
jumped for the moving train and was appar- 
ently about to fall. A guard on the car reached 
to help him in and the guard on the platform 
pushed from behind. In the course of this 
effort the package was dislodged and fell on 
the rails. It contained fireworks which ex- 
ploded when they fell and the shock of the 
explosion overturned some scales at the other 
end of the platform many feet away where 
plaintiff was: in falling they struck her, causing 
her physical injury. 
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By 1921 an annotator”™ justifiably listed 
as refusing recovery for physical conse- 
quences of fright unaccompanied by con- 
temporaneous impact in negligence cases, in 
addition to the “foundation case” states of 
Illinois, Massachusetts, New York and Penn- 
sylvania, the states of Arkansas, Georgia, 
Kentucky, Michigan, Missouri, New Jersey 
and Ohio; as allowing recovery in such cases, 
in addition to the “foundation case” states 
of Minnesota, South Carolina and Texas, the 
states of Alabama, Maryland, North Carolina, 
Rhode Island, my own state of South Dakota, 
Tennessee and Wisconsin. 


The South Dakota case cited is Sternhagen 
v. Kozel.* The language of that opinion 
justifies citing the case as a “recovery” rul- 
ing for all tort cases, whether wilful or 
negligent, since the court says unqualifiedly 
that the suit is to recover damages “for 
injuries resulting from a tort.” There was 
no fact discussion because the case was 
being remanded for a new trial wherein the 
testimony might well be different. The 
court, for the guidance of the trial court on 
a second trial, states the question to be 
whether one “who through a tort com- 
mitted against him suffers a fright” without 
accompanying physical injury, but with sub- 
sequent physical injury resulting, can recover 
damages for the fright and resulting physical 
injury, and in very few words announces 
that there may be such recovery. An ex- 
amination of the briefs” of the parties on 
this appeal, however, indicates clearly that 


*In 11 A. L. R., at p. 1119, cases listed at 
pp. 1120 and 1134. 

* 40 S. D. 396, 167 N. W. 398 (1918).' 

* The briefs show that a granary of defendant 
was struck by lightning and burned; that he 
wilfully and falsely accused plaintiff's husband 
of setting the fire and with intent to injure 
plaintiff and her husband requested one of 
his codefendants to accompany him to the resi- 
dence of plaintiff with bloodhounds in an 
ostensible effort to fix blame for the fire on 
plaintiff and her husband; that without their 
consent and against their will he came on the 
premises about 4:00 a. m. with the other de- 
fendant and the bloodhounds; that plaintiff, 
hearing an unusual noise, went to the door and 
Saw them, and, because of the vicious appear- 
ance of the hounds, the noise and the surprise 
of the entire situation, was greatly frightened 
and thereby received a severe mental and physi- 
cal shock, was irrational for three weeks and 
has become a nervous wreck, with the right 
side of her body paralyzed, she being 44 years 
old and in previous good health. There was 
judgment for plaintiff below; a new trial was 
granted, and plaintiff appealed. She says in 
her brief that she does not claim there could 
be recovery from fright without impact if the 
case were based on negligence and that she 
relies on the wrongful trespass on the premises 
and the wilful violation of her right of the 


Federation of Insurance Counsel Convention 


The courts feel that a wilful wrong- 

doer should not be encouraged in his 

freedom for wrongdoing at the expense 

of one who suffers damage thereby. 
° 


the tort complained of was wilful and mali- 
cious. Consequently, it would seem that the 
language so far as applicable to torts other 
than those wilful and malicious is necessarily 
obiter. 


This may be a convenient point to state 
that it appears now to be practically the 
universal rule, even in those states which 
do not allow recovery for physical injury 
from fright where the act of the defendant 
was negligent only, that such recovery is 
allowed in the case of wilful acts.* Here 
we have, it seems to me, a good illustration 
of the operation balancing of interests. The 
courts, naturally enough, feel that a wilful 
wrongdoer should not be encouraged in his 
freedom for wrongdoing at the expense of a 
plaintiff who suffers damage thereby; where- 
as, if the defendant is negligent only the 
matter may be viewed otherwise. There is 
also available the distinction that in negli- 
gence cases attention is properly paid, to 
a certain extent, to foreseeability of result 
of conduct, whereas in case of wilful wrong 
the question is causation in fact, whether 
foreseeable or not. 


peaceful enjoyment thereof. It fs interesting 
to note that on retrial after the remand there 
was a jury verdict in favor of defendants 
(March 19, 1919) and plaintiff paid a cost judg- 
ment. (Letter from Clerk of Courts, Bon 
Homme County, South Dakota, July 27, 1951). 


° For example, Rogers v. Williard, 144 Ark. 
587, 223 S. W. 15, 11 A. L. R. 1115 (1920). Suit 
was by husband and wife for damages because 
of wife’s miscarriage. It was charged that 
plaintiffs lived on a farm, the wife some eight 
months advanced in pregnancy to the knowledge 
of defendant, a neighbor, who nevertheless 
unlawfully entered the premises and wilfully 
engaged in a quarrel with another man, and in 
the wife’s presence, knowing her condition, 
challenged him to fight, drew a pistol, threaten- 
ing to shoot him, etc.; that through the fright 
produced by his conduct the wife received such 
a nervous shock as to cause her to faint, 
whereby she required medical care for a week, 
during which she suffered continual pain and 
at the end of a week gave premature birth to 
a dead child. The court concedes that Arkansas 
follows Mitchell v. Rochester Railway and 
Spade v. Lynn, but says those cases apply only 
to actions based on negligence and that in wil- 
ful tort the wrongdoer is responsible for the 
direct and proximate consequence of his act 
without regard to his intention or the proba- 
bility of the result. 
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In some of the relatively few jurisdictions 
clinging to the “no recovery rule” the effect 
of the rule has been much limited by find- 
ings of some degree of impact. In Massa- 
chusetts, the home of Spade v. Lynn which 
has never been definitely repudiated, the 
court has subsequently stated that the rule 
of that case “is an arbitrary exception based 
on a notion of what is practicable,” and has 
permitted recovery where even a slight im- 
pact accompanied or preceded the fright. 
See Homans v. Boston Elevated Railway Com- 
pany,” Conley v. United Drug Company® and 
Freedman v. Eastern Massachusetts Street 
Railway Company." A reading of those 
cases will disclose that the court has been 
quite alert to discover a sufficient “impact” 
to avoid Spade v. Lynn. 


In New York, likewise, there has been 
considerable difficulty in staying with Mitchell 
v. Rochester Railway and in the subsequent 
case of Comstock v. Wilson™ the court says, 
in substance, that physical injury not remote 
either in time or space is sufficient, though 
not contemporaneous, and allows recovery. 
The case was that defendant’s automobile 
collided with that of plaintiff and his wife, 
not thereby injuring either. Both cars stopped. 
The wife got out and started to write down 
the defendant’s name and license number. 
While so doing she fainted and fell to the 
sidewalk fracturing her skull, and died in 
about 20 minutes. Plaintiff sued for her 
death and the court said that the question 
was properly left to the jury whether the 
fractured skull was the proximate result of 
the collision.” 


Stare Decisis Under Attack 


In Ohio in Davis v. Cleveland Railway Com- 
pany ™* the court concedes the “no recovery” 
rule established 30 years earlier in Miller 
v. Baltimore & Ohio Railroad Company.™ 
Zimmerman, J., writing the opinion, says 
that he thinks the sounder and more logical 
rule permits recovery, but that “a majority 
of the present members of the court, being 
mindful of the doctrine of stare decisis,” are 
of the view that the prior holding should 
not now be overruled. 





7° 180 Mass. 456, 62 N. E. 737, 57 L. R. A. 291, 
91 Am. St. Rep. 324 (1902). 

% 218 Mass. 238, 105 N. E. 975, 1915D L. R. A. 
830 (1914). 

31299 Mass. 246, 12 N. E. 2d 739 (1938). 

32 257 N. Y. 231, 177 N. E. 431, 76 A. L. R. 676 
(1931). 

% See also an interesting article by Professor 
Bohlen and Mr. Palikoff in 32 Colorado Law 
Review 409 (March, 1932) under the title ‘‘Lia- 


662 


In Connecticut it had been held in Block 
v. Pascucci™ that when there was even slight 
contemporaneous physical injury and subse- 
quent fright, nervous shock and physical 
harm, a recovery could be allowed for all 
the consequences of fright. In 1941 there 
was first squarely presented to that court 
the situation of negligence entirely without 
impact but causing fright or shock resulting 
in subsequent physical injury. The court, 
after a careful review of the cases, in a very 
well-written opinion in Orlo v. Connecticut 
Company," adopted the recovery rule, saying, 
“Our conclusion is that where it is proven 
that negligence proximately caused fright 
or shock in one who is within the range of 
ordinary physical danger from that negli- 
gence and this in turn produced injuries 
such as would be elements of damage had 
a bodily injury been suffered, the injured 
party is entitled to recover.” 


Note well, please, the phrase in the above 
quotation from the Connecticut opinion 
“fright or shock in one who is within the 
range of ordinary physical danger from that 
negligence.” You will recall that the “founda- 
tion cases” were all cases where the threat- 
ened harm to plaintiff from the negligence 
of defendant was a physical harm to the 
person of the plaintiff. Consequently the 
word “fright” in those cases was used in the 
ordinary sense of alarm or fear caused to 
any individual by threat of or by the narrow 
escape from actual physical injury to him- 
self, and the circumstances normally attend- 
ant upon such threat or narrow escape. 


As the cases multiplied, situations of vari- 
ous types were presented where the condi- 
tion created in the mind of complainant by 
defendant’s conduct, though it continued to 
be called “fright,” was in fact different in 
nature from the “fright” presented in the 
“foundation cases.” In some of the cases 
it arose, not from any apprehensions on 
the part of plaintiff as to his own safety, 
but because of plaintiff’s concern on account 
of some observed peril to a third person, 
perhaps a relative; or by reason of concern 
over actual or threatened destruction of 
property. Obviously, the mental disturbance 


bility in New York for the Physical Conse- 
quences of Emotional Disturbance,"’ discussing 
and analyzing the numerous cases in that state 
subsequent to Mitchell v. Rochester Railway. 

%4 135 Ohio St. 401, 21 N. E. (2d) 169 (1939). 

%78 Ohio St. 309, 85 N. E. 499, 18 L. R. A. 
(N. S.) 949, 125 Am. St. Rep. 699 (1908). 

% 111 Conn. 58, 149 Atl. 210 (1930). 

76 Negligence Cases 294, 128 Conn. 231, 21 
Atl. (2d) 402 (1941). 
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in these instances, however denominated, 
was entirely different in origin. It had no 
connection in any fashion with the physical 
integrity of plaintiff's own person, and the 
new cases, therefore, were really outside 
the doctrine of the old ones. This the courts 
quite promptly perceived, and at first for 
the most part they refused recovery in the 
new type of case. They announced the rule 
that the “fear or fright” for the physical 
results of which a plaintiff might recover 
did not extend to alarm caused by injury or 
peril to others or damage to property. See 
Cleveland etc. Railway Company v. Stewart,” 
Nuckles v. Tennessee Electric Power Com- 
pany,” Waube v. Warrington® and Aronoff 
v. Baltimore Transit Company.” 


It is to be noted, however, that this 
announcement has not been universally 
followed. In Hambrook v. Stokes Brothers,” 
defendants left their motor truck unattended, 
with the engine running, and it ran away 
down a steep street until stopped by a 
house. Plaintif€’s wife, some little distance 
beyond this stopping point, had just left 
her children enroute to school along that 
same narrow street. Observing the runaway 


% 24 Ind. App. 374, 56 N. E. 917 (1900). Here 
plaintiff, traveling with her daughter, was about 
to board defendant's train and was frightened 
to her subsequent physical injury by the negli- 
gence of defendant in starting the train in such 
manner as apparently to endanger the daughter. 
The court says it has not been cited to any 
case nor been able to find any ‘‘holding that 
fright occasioned by imminent danger to one 
person can be made the basis of action for 
damages by another."’ 


* 155 Tenn. 611, 299 S. W. 775 (1927). Plain- 
tiff saw her minor son run over by defendant's 
negligently operated streetcar to his serious 
injury. As a result of witnessing the accident 
she was so frightened and shocked that perma- 





nent injury to her physical health followed. , 


Demurrer to the complaint was sustained and 
the ruling affirmed on appeal. The court says 
it does not know of any considered decision 
holding there can be recovery for physical 
damage following fright or shock because of 
danger to or injuries upon another person in 
the presence of the plaintiff ‘‘even though the 
Person imperiled or injured was near and dear 
to the plaintiff."". The court further says that 
to justify recovery in tort there must be a 
wrong to the person or property of plaintiff 
and that endangering the relative is no trespass 
upon the plaintiff's person and she has no 
Standing to maintain an action for personal 
injury. 

_“ 216 Wis. 603, 258 N. W. 497 (1935). Plain- 
tiff sued for the death of his wife which re- 
Sulted from her illness and prostration as a 
result of fright, shock and emotional disturb- 
ance arising from her seeing from her window 
the death of her child caused by the negligent 
operation of defendant's automobile. The case 
contains a good discussion. It cites and follows 
Palsgraf v. Long Island Railroad Company, foot- 
note 26, and says that the case must turn on 
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Fright may involve apprehension as 

to one’s own safety, but it may also 

involve concern regarding a peril 

to a third person or to property. 
e 


truck she became anxious for the safety of 
her children, and in addition she was told 
by someone in the crowd that a little girl 
had been taken away itjured. She was 
greatly frightened and ayitated over the 
possibility of peril to her children, and her 
fears were confirmed because the injured 
child was in fact hers. As a result of her 
nervous shock, being pregnant, she suffered 
severe hemorrhage, a physical relapse, an 
operation resulting in the removal of a dead 
fetus and her own death in a few days. The 
court allowed recovery, appearing to hold 
in substance that defendants owed the wife 
a duty with respect to possible injury to her- 
self as a result of their negligence in im- 
periling her children. 





lack of duty on defendant's part so to conduct 
himself with respect to the child as not to sub- 
ject the mother to unreasonable shock or fright; 
though the court supports the rule that the 
mother has the right to be free from shock 
occasioned by peril to herself, it holds that she 
has no legally protectible right to be free from 
shock occasioned by peril to her child. The 
court says if defendant is only negligent, then 
to warrant recovery the shock to-a plaintiff 
must be occasioned by fear of her own personal 
injury, not by fear with respect to her property 
or to another. 

136 Automobile Cases 77 (Md. Ct. of App.) 
(April 12, 1951). The recent date of this case 
May be noted. Decedent, manager and princi- 
Pal owner of a plate glass company, was super- 
vising installation of windows by his company 
in a store in Baltimore. His company truck, 
containing specially designed glass for the in- 
stallation, was parked in a proper place on the 
street in front of the store when defendant 
negligently hit the truck with a streetcar, shat- 
tering much of the glass with much noise, 
excitement and confusion. Decedent was just 
inside the entrance of the store and either saw 
or heard the impact, crashing glass, etc. or 
perhaps both saw and heard it, and. was 
greatly shocked and frightened and sustained a 
severe nervous upset and emotional strain pre- 
cipitating a heart attack from which he died 
in about an hour. The use plaintiff, his widow, 
sought damage for his death. The opinion is 
very well written, cites and considers numerous 
eases and concludes that a plaintiff cannot. re- 
cover for injury resulting from ‘fear or shock at 
injury to his personal property; this notwith- 
standing the rule in Maryland permitting re- 
covery in the original type of ‘‘injury without 
impact’’ case. 


© L. R. (1925) 1 K. B. 141. 
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In Frasee v. Western Dairy Products® a 
runaway truck of defendant’s came down the 
street. A child was starting up the steps 
leading to his home, and his mother was 
greatly alarmed at the possibility of his 
injury, though in fact he was not injured 
and the truck struck no one. She was like- 
wise fearful that the truck might strike her 
home and possibly set it on fire, though 
in fact it did not. From the fright and shock 
she presently suffered a miscarriage and 
other complications. There was verdict for 
plaintiff affirmed on appeal. Blake, J., dis- 
sented, pointing out that the decision leaves 
no standard whatever for the determination 
of liability for negligence, and that recovery 
might just as well be had by the administra- 
tor of any man who happens to see an auto- 
mobile careening down the street and dies 
of heart failure. 


Assault by Words Alone 


In addition to those cases which permit 
recovery when plaintiff's fear is aroused by 
peril to a third person, there has been a 
growing number of cases since 1900 which 
permit recovery, if the tort is wilful, where 
the mental condition caused to arise in plain- 
tiff by the wrongful conduct is not in any 
proper sense “fear” at all: it does not arise 
from peril or possibility of peril to plaintiff 
or to any third person, nor from peril or 
damage to property. 


In Reed v. Maley“ the Kentucky court 
held that defendant was not liable in dam- 
ages to plaintiff, a married woman, whom 
he approached while she was sitting near 
her window, and to whom he proposed 
sexual intercourse, which she indignantly 
refused; she had been “frightened” by his 
action and caused great mortification and 
shame. This case seems to hold that it does 
no harm to ask if you do not touch; but 
before any of you rely implicitly on it I 
advise your reading of Johnson v. Hahn,“ 
an Iowa case in 1914, which appears to hold 
otherwise. 


In Price v. Yellow Pine Paper Mill,* plain- 
tiff’s husband was seriously injured and the 
mill manager brought him home, bloody, 
bruised and mashed up, without previous 
warning to his wife; the husband had pro- 
tested against being taken home, saying his 
wife was advanced in pregnancy and should 

* 182 Wash. 578, 47 Pac. (2d) 1037 (1935). 
onan. Ky. 816, 74 S. W. 1079, 62 L. R. A. 900 


* 168 Iowa 147, 150 N. W. 6 (1914). 
«240 S. W. 588 (Tex. Civ. App., 1922). 
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not see him in his mangled condition. When 
he was put out of the car in her view, she 
was much shocked and frightened and pres- 
ently miscarried. The court held that a 
jury question was presented and that there 
could be a recovery. 


In a Canadian case, Bielitski #. Obadiak,” 
defendant falsely and maliciously reported 
to friends and relatives of plaintiff that her 
son had hanged himself. Through several 
repetitions the report came to plaintiff, who 
believed it, and her shock and mental anguish 
brought on physical illness for which she 
sued. The court says that defendant was 
chargeable with knowing, under all the cir- 
cumstances, that the false report would come 
to plaintiff's ears, whether or not he so 
intended or desired. and even though he 
himself did not make it directly to her; and 
that he should have known also the probable 
effect it would have on her, and was liable. 


In Blakeley v. Shortal’s Estate,* defendant's 
decedent, in his lifetime a neighbor of plain- 
tiff and her family, being left by them in 
their home when they departed for an hour 
or two, cut his throat in their kitchen. On 
their return, coming unexpectedly upon the 
bloody scene, plaintiff suffered severe nervous 
shock, to her subsequent physical damage. 
A directed verdict for defendant below was 
reversed on appeal. The court says that 
each case must depend on its own facts 
but that here there was sufficient evidence 
for the jury to find that decedent was a 
wilful wrongdoer in committing suicide, and 
if they did so find there could be a recovery. 


For the opposite result in a comparable sui- 
cide case, see the holding of the Kentucky court 
in Morgan v. Hightower’s Administrator.” 


In Emden v. Vitz,” where defendants got 
into a controversy with plaintiff as to her 
rental of one of their apartments and “yelled 
and screamed,” saying the OPA could not 
run their building and they would select 
their own tenants, though there seems to 
have been no threat or danger whatever of 
any physical injury to plaintiff, she became 
“frightened,” causing an upset to her glandu- 
lar system with shortness of breath, nervous- 
ness, etc. Judgment for plaintiff below was 
affirmed. The court says that defendants 
wilfully and unreasonably subjected plaintiff 
to “severe mental stress” involving risk of, 
and in fact causing, physical harm, and that 
liability is “manifestly correct.” 


“65 D. L. R. 627. 23 A. L. R. 353 (Sask., 
1922). 

*$ 236 Iowa 787, 20 N. W. (2d) 28 (1945). 

#291 Ky. 58, 163 S. W. (2d) 21 (1942). 

% 198 Pac. (2d) 696 (Calif., 1948). 
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The Nebraska case of Rasmussen v. Benson™ 
has gone, it seems to me, farther than any 
other case and perhaps beyond the point 
of justification in establishing liability for 
mental stress. 


The holdings in this type of case are not 
unanimous, of course, and in Pacific Mutual 
Life Insurance Company v. Tetirick,” Hillard 
v. Western & Southern Life Insurance Com- 
pany™ and Bartow v. Smith™ liability is 
denied with considerable interesting discussion. 


It is said by the law writers that the fore- 
going cases, and similar ones allowing re- 
covery for the physical result of mental 
disturbance far beyond the “fright” from fear 
of physical injury which was dealt with in 
the “foundation cases,” mark the long- 
awaited arrival of the legal principle that 
emotional tranquility will be recognized, if 
the disturbance thereof is sufficiently serious, 
as entitled to legal protection against wilful 
invasion by others.” The American Law In- 
stitute has recognized that the law does now 
protect the individual in some cases against 
emotional distress by its amendment in the 
1948 supplement * to Section 46 of the Torts 


Restatement, which section as promulgated 
in 1934 stated that, extept in a few specified 
instances, liability for emotional disturbance 
did not exist. 


Summary 


As to the present condition of the law, 
it is believed that the following statements 
may be made: 


(1) If defendant’s wilful act causes fright 
in the narrower sense of fear of harm to 
plaintiff’s person, and such fright results in 
physical damage, there may be recovery 
almost everywhere. And in a growing num- 
ber of jurisdictions it would be sufficient if 
the fright was because of the peril of a third 
person, particularly a child or spouse. 


(2) If in the above case the conduct of 
the defendant was negligent only, there 
would be recovery in a majority of the juris- 
dictions, and in the states committed to 
the “no recovery” rule there would probably 
be an appreciable effort, in an appealing in- 
dividual case, to avoid the effect of the prior 
rule and allow recovery. 





‘| 133 Neb, 449, 275 N. W. 674; reh'g 135 Neb. 
232, 280 N. W. 890, 122 A. L. R. 1468 (1937). 
Defendant at a farm auction sale negligently 
sold a sack of bran which had been poisoned 
with arsenic for destruction of pests, not label- 
ing or distinguishing it from other bran suitable 
for feeding. Plaintiff bought the bran and fed 
it to his dairy herd, as a result of which many 
of them died, and plaintiff was much concerned 
lest milk which he had sold in the adjacent 
town from the herd before discovering the sit- 
uation might poison or injure his customers or 
their children. Worry over the situation caused 
plaintiff great shock and detrimentally affected 
his physical health to such an extent that pend- 
ing the trial he died and the action survived to 
his administratrix. It is difficult to justify the 
holding and is to be noted that Carter and 
Eberle, JJ., dissented. 


* 180 Okla. 307, 89 Pac. (2d) 774 (1939). Here 
plaintiff was convalescing from a nervous break- 
down and there was a controversy with defend- 
ant company as to continuation of disability 
payments. At a conference between plaintiff 
and defendant’s agent, each earnestly and vig- 
orously presented his theory and the agent 
served a notice of cancellation and tendered a 
return of premium. There was some loud talk 
but, of course, no threat or possibility of per- 
sonal violence. Agreement was not reached and 
plaintiff terminated the conference and there- 
after sued, claiming that because of his condi- 
tion the dispute and argument was harmful, 
caused him a relapse, delayed his chance for 
recovery, etc. The jury gave him substantial 
damage and the case was reversed on appeal. 

%68 Ohio App. 426, 34 N. E. (2d) 75 (1941). 
Plaintiff took out insurance with defendant com- 
pany. Seven days later she was operated on 
and cancer was discovered, but she was not 
told of it. Some 45 days thereafter defendant's 
agent called on her, informed her of the fact 
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amd wished to secure surrender of the policy. 
After receiving this information she refused to 
eat, became despondent, went to bed, suffered 
mental anguish and pain, and within a few 
days died. There was judgment of dismissal 
below, affirmed on appeal, the court saying that 
it was proper to ask surrender of the policy; 
that no intent to injure decedent appears; and 
that there are no allegations that defendant's 
conduct was wilful, wanton or perverse, or that 
he was chargeable with knowing that his con- 
duct would be likely to result in an injury, or 
that he desired it to. 

58149 Ohio St. 301, 78 N. E. (2d) 735, 15 
A. L. R. (2d) 94 (1948). Here defendant called 
Plaintiff names and otherwise verbally abused 
her on a public street in the hearing of many 
persons, she being advanced in pregnancy, as 
he knew. The words used did not constitute 
Slander. Plaintiff was much shocked and hu- 
miliated, her nerves deranged and her health 
impaired. The court held that there was no 
liability (though conceding that the conduct of 
defendant was wilful and malicious) since there 
were no threats, no menacing actions nor any 
violation of the privacy of a home. The court 
says that the damages claimed are remote and 
speculative; that the injury is ‘‘more senti- 
mental than substantial’’ and that the action of 
defendant, however reprehensible, was damnum 
absque injuria. 


55 Cf. Note, 122 A. L. R. 1486. 


sé Restatement, Torts, Sec. 46 (1934), as 
amended by the 1948 supplement (p. 612) now 
reads: ‘‘One who, without a privilege to do so, 
intentionally causes severe emotional distress 
to another is liable (a) for such emotional dis- 
tress, and (b) for bodily harm resulting from 
it... The comment and discussion under the 
amended section (pp. 612-616) of the 1948 sup- 
plement are of interest. 
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(3) If the conduct of defendant was negli- 
gent merely, there would be a fairly open 
question as to recovery if the fear was for 
peril of another, the probable majority deny- 
ing relief. 

(4) If the case was for mental disturb- 
ance other than fear of some kind there 
would very likely be recovery in the majority 
of jurisdictions if the act of defendant was 
wilful, the causation clear and the disturb- 
ance of plaintiff serious—the questions prob- 
ably being left to the jury in individual cases. 

As to the future, peering into my crystal 
ball I see only a clouded picture—how long 
the apparent trend toward extension of lia- 
bility here may. continue before the pendulum 
starts its backward swing is not clear. 

In cases of mere negligence, as distin- 
guished from wilful misconduct, it seems 
to me that too many of our courts have already 
gone and are going farther than they ought. 


Clearly enough, the wilful and malicious 
wrongdoer should be held responsible foi 
his misconduct to the full extent of the 
definitely established physical harm arising 
from any kind of serious emotional dis- 
turbance his wrongful act has provably 
created if the proximately causal relation- 
ship is clear. 

But even as to the wilful wrongdoer, I 
doubt the wisdom of promulgating a doc- 
trine that the law is protecting or will protect, 


as such and without more, any so-called 
WE ADV SPEAKS 
“Your age, Madam?” asked the 
Judge. 
“Thirty years,” replied the lady 
witness. 


“You may have difficulty proving 
that,” said the Judge. 

Replied the witness: “You will find 
it difficult to prove the contrary. The 
church that had the record of my 
birth burned down in 1900.”—National 
Safety News. 





’ 


“right to emotional tranquility,” and indeed 
I am by no means fully convinced that the 
law really is doing that.” 


It is deferentially submitted that the think- 
ing individual today can’t expect too much 
“emotional tranquility” in any event. We 
live in war and threats of war and condi- 
tions that grow daily more chaotic at home 
and abroad. For the courts now to take their 
brooms in hand and endeavor, by their ac- 
tion in a relatively trifling number of in- 
dividual cases, to sweep back this tide seems 
a bit futile. 


Further, if emotional tranquility is to be 
a recognized and protectible interest, it 
hardly seems in accord with the present 
spirit of our institutions that the matter 
should be left to the courts. 

It should rather, I submit, be turned over 
to some of our manifold social welfare agen- 
cies, state and national. Or, perhaps better 
yet, a new alphabetical agency could be 
created—if there are any letters left—the 
NPPMA let us say, the National Protection 
of Peace of Mind Administration. Think of 
the opportunities here! There could be a 
horde of new federal employees running 
up and down over the face of the land, with 
liberal expense accounts, taking the blood 
pressure of all citizens on every Tuesday 
and Friday. There could be state and reg- 
ional offices and coordinators. Volumes of 
confusing regulations could be promulgated. 
Every individual could be furnished with 
lengthy blanks, full of questions, with pages 
of instructions in fine print, whereon to file 
reports as to the tranquility of his mental 
condition, according to a prescribed scale, 
for each hour of each day of each week— 
the reports to be duly authenticated and filed 
in the proper office “on or before the 15th 
day of the second calendar month next en- 
suing after the end of said week except as 
otherwise in the regulations provided.” A 
vast number of additional employees could 
be acquired to assemble, check, audit and 
investigate the reports and prosecute violations. 


The possibilities here are infinite. The 
suggestion is left for your consideration. 


[The End] 





Are the courts really recognizing ‘‘emo- 
tional tranquility’’ as entitled to legal protec- 
tion? May it not quite logically be said that 
instead of making such an innnovation the 
courts are merely catching up with the facts of 
life; that they are giving judicial recognition 
to the medical and scientific fact that to a 
considerable extent and in many instances the 
mental is the physical and the two cannot be 
disassociated? Cf. Goodrich, ‘‘Emotional Dis- 
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turbance as Legal Damage,” 20 Michigan Law 
Review 497, and his suggestion therein, sup- 
ported by citations from Cannon, Crile and 
other medical authorities, to the general effect 
that ‘‘fear puts the whole human body on a war 
basis’’; that fear, anger and other strong emo- 
tions are physical things; that being scared is 
more than purely emotional or mental; that 
emotion has always a physical side. 


I L J— September, 1951 
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COMPARATIVE NEGLIGENCE 





By HUBERT S. LIPSCOMB 


QO" COURSE, it is trite to say to a 
group of learned and distinguished 
lawyers that at common law contributory 
negligence on the part of the plaintiff was 
a complete bar to his cause of action based 
on the negligence of the defendant. Rigid 
adherence to this rule frequently resulted 
in what the courts considered a great hard- 
ship on plaintiffs who were guilty of only 
a slight degree of negligence as compared 
with the negligence of the defendant. The 
history of the judiciary bears witness to 
the fact that whenever a rule of law, or a 
statute, works substantial hardship on an 
appreciable number of litigants the courts 
begin to seek avenues of escape or detours 
around the rule or statute. As an illustra- 
tion, a great many of the extreme safe- 
guards thrown around a defendant under 
indictment for crime are. relics of medieval 
times in England when the common law 
judges gave defendants in criminal cases 
every possible opportunity to escape con- 
viction on account of the cruel and unusual 
punishment prescribed for relatively minor 
offenses. 

In cases where rigid application of the 
contributory negligence doctrine was cal- 
culated to work a great hardship on plain- 
tiffs whose negligence was relatively slight 
the courts began to follow the familiar 
pattern. Their realization that the con- 
tributory negligence doctrine had failed to 
produce just results in many cases resulted 
not in forthright abolition of the doctrine, 
but in the creation of restrictions and ex- 
ceptions to its application in given cases. 
From a review of the early cases enunci- 
ating the “last clear chance” doctrine we 
have no doubt that this doctrine is the 
progeny of the hardships worked by rigid 
application of the contributory negligence 
doctrine. The same thing is true in con- 
nection with the evolvement of the notion 
that coritributory negligence is not a defense 
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where the defendant is guilty of “gross” 
negligence or wilful and wanton misconduct. 


We might note in passing a strange bit 
of legal history. Louisiana is, and has 
always been, a civil law jurisdiction, its 
statutes being modeled on the Code Napol- 
eon. Article 2323 of the Louisiana Civil 
Code of 1825 was one of the first laws in 
legal history to establish the doctrine of 
comparative negligence for general use. 
Strangely enough, however, Louisiana is the 
only civilian jurisdiction today which ad- 
heres rigidly to the tenets of contributory 
negligence. Insofar as we are able to find, 
Article 2323 has never at any time been 
repealed. It lies buried and ignored in the 


Civil Code. 


In Inman v. Silver Fleet of Memphis, et 
al., 175 So. 436 (La. App., 1937), the trial 
court sustained an exception of no cause 
af action because the petition recited a 
state of facts which showed causal negli- 
gence on the part of the plaintiff. On 
appeal the plaintiff complained of the failure 
of the Louisiana court to adopt and apply 
the doctrine of comparative negligence sanc- 
tioned by Article 2323 of the code. The 
court said: 


“Whether or not the courts of this state 
have strayed from the policy and system of 
the civil law as expressed in the Civil Code 
in adopting the common-law doctrine. of 
contributory negligence whereby no con- 
sideration is given to the degrees of negli- 
gence on the part of plaintiff and defendant, 
is a matter which we have no authority to 
decide, as we are bound to follow the 
jurisprudence that refuses to recognize the 
doctrine of comparative negligence.” 


Compare the Province of Quebec in Can- 
ada; another civilian jurisdiction, which 
adheres to the doctrine ofthe civil law 
that, where there is common fault, the 
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Mr. Lipscomb, of Jackson, Mississippi, is a 
member of the Mississippi and Alabama bars 


liability of each litigant is measured by 
his degree of culpability and the damages 
apportioned accordingly. 


With the exception just mentioned 
(Louisiana), only five states in the United 
States have adopted general statutes put- 
ting into effect the law of comparative 
negligence. (We here leave out of view 
statutes limited to actions against railroads 
and between master and servant.) In four 
of these the statutes, either by their terms 
or by the construction placed on them by 
the appellate courts, are limited in their 
application to cases in which the plaintiff 
was less than 50 per cent at fault for the 
accident. Only in my own state, Missis- 
sippi, has the legislature gone “whole hog” 
in the matter of comparing the negligence 
of the plaintiff with that of the defendant, 
not only for the purpose of resolving the 
issue of liability, but also for the purpose 
of determining the amount of plaintiff's 
recovery. 


It would be impossible, within the scope 
of this paper, to discuss in detail the de- 
cisions of these five states construing their 
respective comparative negligence statutes. 
However, it might be well to take a look 
at the statutes themselves, compare them 
with each other, and briefly consider the 
results which they produce in the respective 
states. 


Georgia 


Georgia Code Annotated, Section 105-603, 
provides: “If the plaintiff by ordinary care 
could have avoided the consequences to 
himself caused by the defendant’s negli- 
gence he is not entitled to recover. In 
other cases the defendant is not relieved, 
although the plaintiff may in some way have 
contributed to the injury gustained.” 


It will be noted that the statute itself 
prescribes a rule for determination of the 
issue of liability but says nothing about 
the apportionment of damages based on a 
comparison of the negligence of the plaintiff 
with that of the defendant. However, the 
Supreme Court of Georgia has taken care 
of this omission by construction. The early 
Georgia cases held that recovery is defeated 
only when the contributory negligence of 
the plaintiff amounts to a failure to exercise 
ordinary care and that “in other cases” 
there must be a comparison of the negligence 
of the respective parties and a diminution 
of recovery as the facts may warrant. 
(Rollestone v. T. Cassirer and Company, 
3 Ga. App. 161, 59 S. E. 442 (1907).) At 
first blush these general statements seemed 
incomprehensible to us because, at least 
under our law, unless some act or omission 
on the part of the plaintiff amounted to a 
failure to exercise ordinary care he would 
not be considered negligent at all. Other 
cases, however, clear this point up. The 
plaintiff's duty to exercise care did not 
arise until he knew, or in the exercise of 
ordinary care ought to have known, of the 
negligence of the defendant, or until such 
negligence was apparent or by the exercise 
of ordinary care should have been apparent. 
(Wilson v. Pollard, 4 NEGLIGENCE CASES 
225, 63 Ga. App. 23, 10 S. E. (2d) 407 
(1940).) 


As we read the Georgia decisions it simply 
boils down to this: Even.though the plain- 
tiff was guilty of negligence which ultimately 
contributed in some way to the injury 
which he sustained, nevertheless, if after 
he acquired either actual or constructive 
knowledge of the defendant’s negligence he 
exercised ordinary care to avoid the con- 
sequences to himself of the defendant's 
negligence, he is not deprived of recovery. 
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The Supreme Court of Georgia has held 
that where the negligence of the plaintiff is 
equal to, or greater than, that of the de- 
fendant he cannot recover. Benton Rapid 
Express, Inc. v. Sammons, 8 AUTOMOBILE 
Cases 300, 63 Ga. App. 23, 10 S. E. (2d) 
290 (1940). 


Nebraska 


Revised Statutes of Nebraska, 1943, Sec- 
tion 25-1151, provides: “In all actions 
brought to recover damages for injuries to 
a person or to his property caused by the 
negligence of another, the fact that the 
plaintiff may have been guilty of contribu- 
tory negligence shall not bar a recovery 
when the contributory negligence of the 
plaintiff was slight and the negligence of 
defendant was gross in comparison, but 
the contributory negligence of the plaintiff 
shall be considered by the jury in the miti- 
gation of damages in proportion to the 
amount of contributory negligence attribut- 
able to the plaintiff; and all questions of 
negligence and contributory negligence shall 
be for the jury.” 


One of the leading, and most recent, 
cases construing the Nebraska statute is 
Pierson v. Jensen, et al., 29 AUTOMOBILE 
Cases 1055, 150 Neb. 86, 33 N. W. (2d) 
462 (1948). The plaintiff, blinded by the 
headlights of an approaching vehicle, ran 
into the’ rear end of a truck-trailer, and 
brought suit against the owner and driver 
of the truck-trailer. Defendants denied any 
negligence on their own part and affirma- 
tively alleged contributory negligence on 
the part of the plaintiff. The trial court 
instructed the jury that, “as a general 
rule, leaving an unlighted vehicle on a high- 
way on a dark night without warning 
constitutes gross negligence within the mean- 
ing of the comparative negligence statutes 
of the State of Nebraska.” Appellants 
argued that whether or not an act or 
omission is gross negligence is ascertainable 
by comparison with the negligence of an 
opposing party against whom contributory 
negligence has been charged. The court 
accepted this as the general rule but replied 
that it did not have the effect of preventing 
the court under certain circumstances from 
saying that acts or omissions may be re- 
garded as gross negligence as a matter of 
law. It also reannounced the principle that 
the court may, if the facts warrant, say 
that one against whom contributory negli- 
gence is charged is guilty as a matter of 
law of more than slight negligence. 
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Thus it will be seen that a comparison 
of the negligence of the plaintiff with that 
of the defendant by the jury is not required 
in all cases for the purpose of resolving 
the issue of liability. If contributory neg- 
ligence sufficient to defeat recovery is es- 
tablished by evidence concerning which 
different minds may not reasonably draw 
different conclusions the court will with- 
draw the case from the jury and so find as 
a matter of law. In other words, “if 
plaintiff was guilty of contributory negli- 
gence which in itself was more than slight 
; or which by comparison with the 
negligence of defendants which was gross 
was more than slight then plaintiff 
cannot be permitted to recover.” 


The other rule adhered to “is that where 
different minds may reasonably draw differ- 
ent conclusions or inferences from the ad- 
duced evidence, or if there is a conflict 
in the evidence, as to whether or not the 
evidence establishes negligence or contribu- 
tory negligence, and the degree thereof when 
one is compared with the other, such issues 
must be submitted to a jury.” 


For other Nebraska cases applying these 
rules to different states of fact, see: Plumb 
v. Burnham, et al., 31 AutTomosBILe CASES 
718, 151 Neb. 129, 36 N. W. (2d) 612 (1949); 
In re Kinsey's Estate, 152 Neb. 95, 40 N. W. 
(2d) 526 (1949); Hamilton v. Omaha and 
Council Bluffs Street Railway Company, 33 
AUTOMOBILE Cases 408, 152 Neb. 328, 41 
N. W. (2d) 139 (1950). 


South Dakota 


Chapter 160, Laws of South Dakota, 1941, 
provides: “In all actions brought to recover 
damages for injuries to a person or to his 
property caused by the negligence of an- 
other, the fact that the plaintiff may have 
been guilty of contributory negligence shall 
not bar a recovery when the contributory 
negligence of the plaintiff was slight and 
the negligence of defendant was gross in 
comparison but the contributory negligence 
of the plaintiff shall be considered by the 
jury in the mitigation of damages in pro- 
portion to the amount of contributory neg- 
ligence attributable to the plaintiff; and all 
questions of negligence and contributory 
negligence shall be for the jury.” 

This statute is modeled on, in fact is a 
rescript of, the Nebraska statute. The con- 
struction of the various aspects of the 
statute by the Supreme Court of South 
Dakota is substantially in line with the 
Nebraska decisions. However, in Friese v. 
Gulbrandson, 17 AutTomosice Cases 1156, 
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69 S. D. 179, 8 N. W. 
the court said: 


“From the wording of the statute, and 
the previous constructions by the Nebraska 
court, we conclude that the act is limited 
in its application to cases in which the 
evidence warrants the inference that plain- 
tiff was guilty of no more than slight con- 
tributory negligence. 


(2d) 438 (1943), 


“Thus it is made to appear that this 
branch of the case requires a determination 
of whether the contributory negligence of 
plaintiff in driving into the described zone 
of danger at a speed of close to forty 
miles per hour was more than slight. 


“So far as we have been able to discover 
the only case in which the Nebraska court 
has dealt with the meaning of ‘slight neg- 
ligence’ is that of Monasmith v. Cosden 
Oil Co., 124 Neb. 327, 246 N. W. 623, 625. 
In that case it said: ‘Any one of common 
sense knows that slight negligence actually 
means small or little negligence 
Because that state does not recognize de- 
grees of negligence per se . it has been 
suggested that the words have reference to 
‘slight want of ordinary care’. This 
jurisdiction does not recognize degrees of 
negligence per se. . . . The statute imposes 
a standard of ordinary care. . Thus the 
concept of ‘slight negligence’ frequently de- 
scribed or defined as want of extraordinary 
care (see 45 C. J. 666) is without place in 
our law of negligence. Hence we have con- 
cluded that the legislature made use of the 
words ‘slight negligence’ to describe a quan- 
tum of want of such ordinary care as a 
reasonable man would exercise under the 
circumstances. 


“The uncertainty in this legislative con- 
cept is intrinsic.- We question whether a 
definition can be devised which will sharpen 
the line which separates ‘slight negligence’ 
from other shadings of want of ordinary 
care. It may well be that it can only be 
inore definitely isolated through a process 
of exclusion and inclusion as_ particular 
cases receive consideration. In any event, 
a more precise understanding of its limits 
is not essential to a disposition of the 
case at bar. 


‘slight’ 
amount; 


“In common usage the epithet 
means ‘small of its kind or in 
scanty; meager’. Webster’s New Inter- 
national Dictionary. We can discern no 
reason for reading it in a different sense. 
The legislative purpose is clearly revealed. 
It has not sought to uproot the doctrine 
of contributory negligence as it exists in 
our law. It has sought to benefit only a 
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particular class of plaintiffs in negligence 
cases, and that a very limited class. Speak- 
ing in broad terms, it may be said that the 
object of the legislature is to render the 
rule of contributory negligence inapplicable 
if the contributory negligence of plaintiff 
is small in quantum, in cases in which it 
also appears by a process of comparison 
that the disparity between the quantum of 
defendant’s negligence and that exhibited 
by plaintiff is extreme. As we interpret 
the act, and as we understand it to have 
been interpreted by the Nebraska court, to 
bring a case within the rule of the statute, 
the contributory negligence of plaintiff must 
be no more than slight, and in addition, 
the negligence of defendant must be no 
less than gross or great in comparison with 
the slight or small contributory negligence 
of plaintiff.” 


In Roberts v. Brown, et al., 32 Avurto- 
MOBILE CASES 631, 72 S. D. 479, 36 N. W. 
(2d) 665 (1949), the court facetiously char- 
acterized the conduct of plaintiff—which 
he contended amounted to no more than 
“slight negligence,” if negligence at all—as 
“being negligent carefully.” It indicated 
that the first requirement of the statute, to 
permit a recovery by the plaintiff, was a 
showing that plaintiff’s negligence was no 
more than slight. The second requirement 
is a showing that defendant’s negligence is 
gross in comparison to the slight negligence 
of the plaintiff. The court said: , 


“The reference to gross negligence in the 
statute has no significance except in making 
the comparison between plaintiff’s negligence, 
which the jury must find to be no more 
than slight, and the negligence of the de- 
fendant, which must be great or gross in 
comparison.” 


Wisconsin 
Wisconsin Statutes (1949), Section 331.045 


provides: “Contributory negligence shall not 
bar recovery in an action by any person 
or his legal representative to recover dam- 
ages for negligence resulting in death or 
in injury to person or property, if such 
negligence was not as great as the negligence 
of the person against whom recovery is 
sought, but any damages allowed shall be 
diminished in the proportion to the amount 
of negligence attributable to the person 
recovering.” 

There is nothing remarkable, by way of 
novel, strained or unusual construction of 
the statute by the Supreme Court of Wis- 
consin, in the decisions we have reviewed. 
The court simply takes this unambiguous 
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statute as it finds it and enforces it accord- 
ing to its terms. Although it adheres to 
the rule that the comparison of the negli- 


“gence of plaintiff with that of the defendant 


is peculiarly within the province of the 
jury, it has not hesitated to direct verdicts 
where the proof is such that the minds 
of reasonable men could not differ as to 
the correct conclusions. Dinger v. McCoy 
Transportation Company, et al., 251 Wis. 
265, 29 N. W. (2d) 60, 37 N. W. (2d) 26 
(1947); Crawley v. Hill, et al., 30 AvtTo- 
MOBILE CASES 368, 253 Wis. 294, 34 N. W. 
(2d) 123 (1948); Kloss v. American In- 
demnity Company, et al., 30 AUTOMOBILE 
Cases 706, 253 Wis. 476, 34 N. W. (2d) 816 
(1948). 


In Kirchen v. Tisler, et al., 32 Auto- 
MOBILE CASES 396, 692, 255 Wis. 208, 38 
N. W. (2d) 514 (1949), there was involved 
an almost simultaneous collision among 
four vehicles. The owner of one sued the 
other three and their respective liability 
carriers. When the plaintiff rested, the court 
granted motion for nonsuit as to one of 
the three defendants. The other two had 
counterclaimed. The jury made one finding 
that, as to the combined negligence of de- 
fendant Tisler and plaintiff Kirchen, 40 per 
cent thereof was attributable to Tisler and 
60 per cent to Kirchen; that, as to the 
combined negligence of defendant Lahey 
and Kirchen, 75 per cent thereof was at- 
tributable to Lahey and 25 per cent to 
Kirchen; and that, of the combined causal 
negligence of Tisler, Lahey and Kirchen, 
50 per cent was attributable to the latter 
and 25 per cent to Tisler and Lahey, respec- 
tively. Plaintiff was denied recovery against 
either defendant because his negligence was 
greater than that of either. Each defend- 
ant was allowed recovery on his crossclaim 
against plaintiff, but the damages were 
diminished by 25 per cent due to the latter’s 
contributory negligence. We merely men- 
tion this case as an example of how the 
statute is applied in a case where there are 
more than two parties and the concurring 
negligence of each of a number of tort- 
feasors is compared with that of the others 
and their rights adjusted accordingly. 


Mississippi ; 

Mississippi has had a comparative negli- 
gence statute for 41 years. In 1910 the 
legislature adopted such a statute limited 
to personal injury and death cases. In 
1920 it was amended to include property 
damage cases. The statute, Section 1454, 
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Mississippi Code of 1942, presently in effect, 
provides: “In all actions hereafter brought 
for personal injuries, or where such injuries 
have resulted in death, or for injury to 
property, the fact that the person injured, 
or the owner of the property, or person 
having control over the property may have 
been guilty of contributory negligence shall 
not bar a recovery, but damages shall be 
diminished by the jury in proportion to 
the amount of negligence attributable to the 
person injured, or the owner of the property, 
or the person having control over the 
property.” 


Section 1455, Mississippi Code of 1942, 
originally Section 2 of the above statute, 
provides: “All questions of negligence and 
contributory negligence shall be for the 
jury to determine.” 


Section 1454 is constitutional. Section 
1455 does not confer judicial power on the 
jury; the court may, and should, direct 
verdicts in proper cases. Natchez & South- 
ern Railroad Company v. Crawford, 99 Miss. 
697, 55 So. 596 (1911). 


The differences between this statute and 
those of the other four states mentioned 
become immediately apparent. For the pur- 
pose of resolving the issue of the defendant’s 
liability vel non there is no such thing as 
“degrees” of negligence. If the defendant 
was guilty of any negligence at all, however 
slight, causing or contributing to the plain- 
tiff’s injury, then the plaintiff is entitled 
to recover no matter how gross his own 
negligence might have been. The sole pur- 
pose of comparing the negligence of the 
plaintiff with that of the defendant is not 
to resolve the issue of liability, which is 
one of the purposes of the other four 
statutes, but to determine the percentage 
of his total damages that the plaintiff is 
entitled to recover. In. Illinois Central 
Railroad Company v. Humphreys, 174 Miss. 
459, 164 So. 22, 102 A. L. R. 549 (1935), 
our court gave a mathematical demonstra- 
tion of how the statute operates, in the 
following language: 


“Under the act contributory negligence 
is not a complete defense; it is only a 
defense to the quantum of recovery, it can 
be used by the defendant only in mitigation 
of damages. To illustrate: Where the plain- 
tiff is guilty of 50 per cent. of the negligence 
and the defendant is guilty of 50 per cent. 
the plaintiff is only entitled to recover 
one-half of his proven damages. Roberts 
on Federal Liabilities of Carriers (2d Ed.) 
Sec. 858, and authorities cited.” 
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Although the court chose for purposes 
of illustration a case where plaintiff and de- 
fendant were equally guilty of negligence, 
our statute actually permits a plaintiff who 
was guilty of 99 per cent of the negligence 
to recover 1 per cent of his damages. It 
“prevents any contributory negligence from 
barring a recovery without reference to its 
degree.” Crosby Lumber and Manufactur- 
ing Company, et al. v. Durham, 181 Miss. 
559, 179 So. 285 (1938). In Yazoo and 
Mississippi Valley Railroad Company v. Wil- 
liams, 114 Miss. 236, 74 So. 835 (1917), the 
court held that, as a matter of law, the 
defendant railroad was guilty of “mere” 
negligence and the plaintiff of “gross neg- 
ligence,” and that “as $10,000 or $12,000 
would have been the maximum amount of 
recovery allowed to stand in this case . 
we can safely say it is right and just in 
this case that the judgment should be re- 
duced to $5,000.” The jury had returned 
a verdict for $10,000 but, according to the 
supreme court, evidently had not taken 
into account the gross negligence of the 
plaintiff. Just why the court allowed half 
of the plaintiff's loss, as fixed by the jury, 
to stand, after stating that the negligence 
of the plaintiff was far greater than that 
of the defendant, is not clear. It doubtless 
assumed that the jury had diminished the 
verdict to some extent, but not enough. 


The statute, in its practical operation, 
can lead to ridiculous results. To illustrate: 
Jonathan Doe and Richard Roe, each pre- 
cisely astride the center line of the highway 
and traveling at the same rate of speed, 
have a head-on collision. Each is damaged 
in the sum of $1,000. Doe sues Roe and, 
because each was guilty of 50 per cent 
of the negligence, recovers only $500. Un- 
der Mississippi law there is no provision 
for a counterclaim by a defendant in a 
tort action. So Roe has to file a separate 
suit against Doe. Also, because he was 
equally at fault, he recovers only $500. 
Doe has gotten some of Roe’s insurer’s 
dough, Roe has gotten some of Doe's in- 
surer’s dough, the attorneys for both, hav- 
ing the cases on a contingent fee basis, have 
cut both pots, the court officials have 
collected two sets of costs, and the insuring 
public will sooner or later pay the freight. 
If we assume that neither was insured, 
they have simply swapped dollars, losing 
half of them in the process. The illustra- 
tion may seem extreme. It is not. With 
the exception that cases where each party 
is guilty of precisely 50 per cent of the 
negligence are rare, it happens all the time. 
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For instance, A, suing B, is found guilty 
of 90 per cent of the negligence and B 
only 10 per cent. A’s damages amount to 
$1,000, so the jury is required under the 
statute to award him only $100. If we 
assume that B’s damages were likewise 
$1,000, then B could turn around and sue 
A and would be entitled to recover $900. 


There is no right of contribution in Missis- 
sippi between joint tortfeasors. Granquist 
v. Crystal Springs Lumber Company, 10 
AUTOMOBILE CASES 843, 190 Miss. 572, 1 
So. (2d) 216 (1941). The reason for this 
rule is that the tortfeasor who has been 
made to pay the judgment has been ad- 
judicated guilty of negligence, and is, there- 
fore, a wrongdoer, and our courts will not 
give a wrongdoer a remedy. It might be 
asked, then, using the above illustration, 
how is it that Roe, having been adjudicated 
guilty of negligence, could maintain the 
suit against Doe? And why could not 
Doe plead res judicata? The comparative 
negligence statute, of course, is ‘the answer 
to both questions. 


The exception which proved the rule may 
be found in Cotton v. Walker, 164 Miss. 
208, 144 So. 45 (1932). The vehicles of 
Cotton and Walker collided. Walker sued 
Cotton for $179.25 property damage. Cot- 
ton pleaded contributory negligence. Walker 
got a verdict for the precise amount sued 
for. Ina subsequent suit by Cotton against 
Walker the court sustained a plea of res 
judicata because, and only because, “the 
verdict and judgment in Walker’s favor 
in that case for the full and exact amount 
sued for was an adjudication that his driver 
was guilty of no negligence which contrib- 
uted to the accident.” Had the verdict 
been for any sum less than the precise 
amount for which Walker sued the plea 
would not have been sustained. 


It is perhaps not so much the use of 
such a comparative negligence statute as 
the abuse of it that is harmful. Contribu- 
tory negligence is an affirmative defense 
which, to be availed of, must be affirma- 
tively pleaded. The jury usually considers 
the plea, and the instruction based on it— 
the defendant must request the instruction 
in writing, as the jury knows—as begging 
the question. It interprets the plea and 
the request for the instruction by the de- 
fendant as an admission by the defendant 
that he is liable to the plaintiff, coupled 
with a plea to the jury to please cut the 
verdict down. Furthermore, where an in- 
dividual sues a corporation, if the jury 
finds that the corporation was guilty of 
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any negligence which caused or contributed 
to the plaintiff's injuries it frequently awards 
the plaintiff his damages in full without 
regard to the requirements of the statute. 


You may be prompted to ask why it is 
that the court could not set the jury 
straight on these matters in its instruction. 
In our jurisdiction the court may give tlre 
jury no instruction whatsoever of its own 
motion. The instructions are prepared, in 
writing, by opposing counsel and the judge 
marks them either “given” or “refused.” It 
is impracticable, if not impossible, to go 
into sufficient detail in such written in- 
structions to make these matters as clear 
to the jury as they could be made by an 
able judge in an oral charge. 


Another difficulty in the practical ad- 
ministration of the statute in Mississippi 
is that we do not have special verdicts, but 
general lump-sum verdicts only. There is 
no way in which it can be known, for 
instance, that the jury found that the plain- 
tiff had been damaged $1,000, that the 
plaintiff himself was guilty of 25 per cent 
of the negligence, and that the jury awarded 
$750 for this reason. Thus, the appellate 
court has a most difficult time in dealing 
with pleas of excessiveness or inadequacy. 


An automobile damage suit is usually a 
swearing contest. The appellate court has 
no way of knowing whether the jury be- 
lieved or disbelieved the testimony offered 
to establish that the plaintiff was guilty 
of negligence. If the verdict seems to be 
unusually large the court may assume that 
the jury did not believe that the plaintiff 
was guilty of any contributory negligence 
where that fact is in dispute when, as a 
matter of fact, the jury might not have 
considered the comparative negligence stat- 
ute at all in arriving at the verdict. We 
have not had much experience with special 
verdicts, because there has never been any 
provision for them in this state, but in our 
humble opinion a provision for special ver- 
dicts should go along with a comparative 
negligence statute as one of the Siamese 
twins goes along with the other. 


General lump-sum verdicts are not con- 
ducive to a just, fair application of a com- 
parative negligence statute. Jurors are too 
prone to generalize and to arrive at their 
verdict on the basis of general impressions 
as to whether the plaintiff should recover 
and, if so, how much. Specific inquiries 
propounded to them have the tendency, we 
are sure, to direct their attention to the 
importance of comparing the negligence of 
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the plaintiff with that of the defendant and 
the mathematical mechanics of applying the 
statute to the facts. 


In those jurisdictions, like Wisconsin, where 
it is improper to inform the jury of the 
effect of its answers given in the special 
verdict, the court calculates the recovery. 
It would seem to us that such a system 
would be even somewhat more conducive 
to a fair application of the statute than 
one whereunder the jury itself might fix 
the percentages of negligence, or the total 
amount of the damages, or both, with the 
end in view of producing a certain number 
of dollars for plaintiff. Of course, however, 
a smart jury could achieve the same result 
by its answers, even though it does not 
calculate the end result. 


We doubt that any fair-minded person 
would contend that the old common law 
doctrine of contributory negligence, rigor- 
ously applied, is either just or adapted to 
the needs of modern society. A _ plaintiff 
guilty of 5 per cent of the negligence causing 
an accident has no better standing in court 
than a plaintiff guilty of 95 per cent of the 
negligence. None can deny the discrimi- 
nation under a system of jurisprudence 
which denies to a plaintiff who is negligent 
to the extent of only 5 per cent the right 
to recover anything whatsoever, and allows 
the defendant who is guilty of 95 per cent 
of the negligence to go hence without day. 


At the same time it seems to us that 
the Mississippi statute goes entirely too far. 
There is undoubtedly a happy and just 
medium between the rigor of the common 
law doctrine which denied in toto the rights 
of a comparatively innocent plaintiff as 
against a grossly negligent defendant, and 
a system of jurisprudence under which a 
grossly negligent plaintiff may recover 
against a comparatively innocent defendant. 
It seems to us that the ends of justice, 
as well as purely practical considerations, 
require that even the most liberal compara- 
tive negligence statutes provide that unless 
the negligence of the plaintiff is less in 
degree than that of the defendant he cannot 
recover. 


From our very limited experience in cases 
in jurisdictions where the doctrine of con- 
tributory negligence is in full flower the 
practical effect of the doctrine can work 
a hardship on the defendant, for whose 
benefit it was evolved. To prevent a hard- 
ship on a comparatively innocent plaintiff 
the jury would simply find that the plaintiff 
was guilty of no negligence, or that his 
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negligence had no causal relationship to 
the accident. If there is any evidence to 
support such a finding of fact an appellate 
court will not disturb it. Since there is 
no provision in such a jurisdiction for dim- 
inution of the damages sustained by the 
plaintiff the jury awards him a verdict 
for his damages in full. In that same case 
the jury, under the comparative negligence 
doctrine, might have found the plaintiff 
guilty of causal negligence, and the defend- 
ant would have been the beneficiary of the 
diminution in the verdict required by the 
comparative negligence statute. 


From our experience for over a quarter 
of a century in litigation growing out of 
the collision of vehicles, we have found 
that the case where one party is guilty of 
all of the negligence and the other abso- 
lutely none is rare indeed. Shielded by the 
comparative negligence statute from com- 
plete forfeiture of his rights on account 
of his own negligence, each of the parties 
may ‘be counted upon to sue the other 
sooner or later unless satisfactory settle- 
ments are made. This probably means that 
many suits are filed which would never be 
filed in jurisdictions where contributory neg- 
ligence is a complete bar. 


The statute gives to almost.any case at 
least a nuisance value, no matter how neg- 
ligent the plaintiff may have been, because 
in almost any case growing out of the use 
of a motor vehicle the plaintiff is able to 
offer some proof that the defendant was 
guilty of at least some degree of negligence 
causing or contributing to the accident. 
As to whether or not the comparative neg- 
ligence statutes themselves directly result 


in higher liability insurance rates in the 
five jurisdictions where they obtain, we pre- 
fer to leave this problem to the actuaries 
and statisticians. 


This subject is of interest to more than 
just those who practice in the five states 
of Georgia, Mississippi, Nebraska, South 
BPakota and Wisconsin. Several attempts 
have been made to pass general compara- 
tive negligence statutes in other states, and 
you may doubtless be aware of such efforts 
in your own state. We understand that 
legislation of this type was introduced this 
year in the following ‘16 states: Arizona, 
Arkansas, California, Colorado, Kansas, 
Massachusetts, Michigan, Missouri, New 
York, North Dakota, Ohio, Oregon, Penn- 
sylvania, Tennessee, Utah and Washington. 
Wisconsin this year repealed its law of 
comparative negligence in railroad cases 
(Wisconsin Statutes, Section 192.29(6) ) be- 
cause it was apparently in conflict with the 
general comparative negligence statute in 
that state. If any comparative negligence 
legislation is offered in your state in the 
future it is recommended that you give 
serious consideration to the vices inherent 
in a statute which permits a plaintiff guilty 
of as much as 99 per cent of the causative 
negligence to recover, and the relative vir- 
tue of a statute which denies recovery to a 
plaintiff unless his negligence is less than 
that of the defendant. However, of course, 
in the last analysis, whether you support 
or oppose any particular form of compara- 
tive negligence statute will depend upon 
your own personal views, or those which 
vour clients urge you to present on their 
behalf. [The End] 





Appeals and Review Procedures 
in Fraternal Organizations 


By WILLIAM E. MOONEY 


RATERNAL benefit societies were orig- 
inally termed “benefit societies,” “benev- 
olent societies” or “mutual benefit societies.” 
There were no special codes of law gov- 
erning them until some of them had grown 


674 


to rather great size. Consequently, they 
had to rely on a combination of the law 
of associations, partnership, agency and 
contracts to make a suitable base for their 
operations. It was not until some of them 
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became rather large or were operating over 
a wide area that special codes were enacted 
ior their government and regulation. 


A fraternal benefit society, as it is now 
constituted, is a corporation, society, order 
or voluntary association, without capital 
stock, organized and carried on solely for 
the mutual benefit of its members and 
beneficiaries, but not for profit, and having 
a lodge system with ritualistic form of work 
and representative form of government.’ 


Mr. Justice Holmes? likened the form 
of government to that of a republic, stating 
that the members are considered as having 
joined a club. 


Trade unions are not to be confused with 
these societies, although some of them pro- 
vide similar benefits. However, some trade 
unions have incorporated as fraternal bene- 
fit societies and as such they are governed 
by the law pertaining thereto.* Some well- 
reasoned cases have held the unincorporated 
unions to be governed by the laws affecting 
fraternal societies.* 


Fraternal benefit societies have a dual 
personality: they operate on the lodge 
system and they provide insurance benefits 
for their members. The member is both 
the insured and the assured. Structurally, 
they may be similar to mutual life insurance 
companies, but in practice they are quite 
different. One may be a member of such 
a society without having any insurance 
benefit, but one cannot have an insurance 
benefit without being a member. One may 
be eligible for an insurance benefit from an 
underwriting standpoint, but ineligible be- 
cause the lodge rejects his application for 
membership. 


‘ See statutes. 

> Supreme Lodge v. Mims, 241 U. S. 574, 60 
L. Ed. 1179 (1916) 

‘Fichter v. Milk Wagon Drivers’ Union, 9 
Life Cases 39, 382 Ill. 91, 46 N. E. (2d) 921 
(1943); Froehlich v. Musicians Mutual Benefit 
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Originally, the societies operated on a 
postmortem assessment plan. This plan 
was unsound, and by degrees the societies 
moved to a completely solvent situation. 
During this transition period and before, 
the member had no property rights in the 
society’s assets, nor did a membership have 
any monetary value. The society had no 
appreciable assets, and a member’s share 
could never be significant. 


In the early history of the societies when 
a member was expelled for the nonpayment 
of an assessment the method took on some- 
what the concept of a trial. Notice, hearing, 
proof and judgment were required for a 
complete record. Many of the earlier cases 
involved the nonpayment of an assessment. 


When the societies readjusted their rates 
new situations arose. The societies pro- 
vided for an automatic or ipso-facto sus- 
pension for nonpayment of assessments. 
With increased rates, and reserves for the 
protection of the members, the property rights 
of the member increased in importance. 


So far as I know every society has, 
almost from its inception, been able to purge 
its membership of those who, for one or 
another reason, became obnoxious to other 
members. This is a power that is com- 
monly used not only by these societies but 
by unions, trade associations, clubs, churches 
and other groups. 


Grounds for Expulsion 


Societies have usually provided for ex- 
pulsion if the member became notoriously 
intemperate, or was immoral, engaged in a 


Association, 93 Mo. App. 383 (1902); Lysaught 
v. St. Louis Operative Stone Masons’ Associa- 
tion, 55 Mo. App. 538 (1893). 

*Clark v. Grand Lodge, 328 Mo. 108, 43 
S. W. (2d) 404 (1931), and cases cited in 88 
A. L. R. 150. 
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disreputable business, used the society's 
name to advertise his business, revealed the 
secret work, was convicted of a felony or 
withheld money due the society. Some 
societies provide for expulsion if a member 
sues the society’s officers, or if he goes 
from lodge to lodge creating dissension.® 


In the religious and occupational frater- 
nities there are special additional grounds 
for expulsion, and they are the ones that are 
usually invoked nowadays. In a religious 
fraternity a member may be expelled for 
misrepresenting his religious beliefs or for 
failing to abide by promissory statements 
to the effect that his membership is to be 
co-existent with a church membership. In 
consequence, his loss of church membership 
will bar him from further membership in 
such a society. A bylaw requiring a mem- 
ber to belong to a specific religious denomi- 
nation does not violate the federal or state 
constitutions.° 


In Franta v. Bohemian Roman Catholic 
Central Union; the court stated the whole 
problem in these words: ‘Whatever senti- 
ment a number of men have in common 
and peculiar to themselves, which draws 
them together for a purpose that is not 
immoral or inimical to the state, may be 
made by them essential to admission to 
membership in their society, and it follows 
as a corollary it be made essential to the 
retention of such membership. If men of 
a particular religious faith prefer to be asso- 
ciated with those of that faith, and desire 
to form a corporation composed alone of 
members who are in harmony with them 


5In Gonsalvos v. Associacao etc., 70 Cal. App. 
(2d) 150, 160 Pac. (2d) 595 (1945), the member 
was alleged to have slandered.the society's 
officers. 

* Hitter v. German Catholic Society, 4 Ky. 
Law Rep. 871 (1883); Bretzlaff v. Evangelical 
Lutheran St. John Societw, 125 Mich. 39, 83 
N. W. 1000 (1901); Mazurkiewicz v. Adelburtus 
Society, 127 Mich. 145, 86 N. W. S43 (1901); 
Franta v. Bohemian Catholic Union, TT Mo. 
App. 31 (1901); although the contrary has been 
decided in Matt v. Roman Catholic Mutual Pro- 
tective Society, 70 Iowa 455, 30 N. W. 799 (1886); 
and People v. St. Franciscus Benefit Society, 
24 How. Pr. 216 (1862). These cases are illus- 
trative only and do not purport to exhaust the 
subject. 

* 164 Mo. 304, 63 S. W. 1100 (1901). 

* State v. Society, 6 Ohio Dec. 628 (1880); one 
society had a bylaw requiring that a benefit 
would be denied if the funeral of the deceased 
Member were conducted by an _ unorthodox 
priest. The officers of the society prevented the 
beneficiary from having such a priest. The 
court held with the beneficiary. Telech v. 
Orthodox Catholic etc. Society, 63 Pa. Super. 
297 (1916). 

* Bllerbe v. Faust, 119 Mo. 656, 25 S. W. 390 
(1894). 
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on that subject, there is nothing in our 
law to forbid them.” Such a society “may 
also prescribe as a condition subsequent to 
retaining his membership in the corporation 
that he continue in good standing in the 
church and in observance of its require- 
ments.” The court disposed of the con- 
tention that such agreements were contrary 
to the constitution by stating that “if, by 
the contract, a special benefit is created for 
him, he cannot break his contract and have 
the benefit of it too.” 


Consequently, a bylaw authorizing the 
expulsion of a member who failed to com- 
ply with the rules requiring him to continue 
as a communicant of a certain congregation 
of the: Lutheran faith was held valid. 


A bylaw providing that, upon a member's 
ceasing to be a Mason in good standing, 
ipso facto his membership in an associated 
benefit society would be forfeited has been 
held valid” 


In an occupational society a member may 
be expelled if he fails or refuses to partici- 
pate in a strike voted by the membership; ” 
if he works as a strikebreaker;™ if he 
engaged in a prohibited occupation” such 
as that of saloonkeeper;”™ or if he violates 
a pledge to abstain from the use of intoxi- 
cating liquor. A bylaw voiding a certificate 
if a member has disappeared for over a 
vear has been held valid.” 


The State of Oklahoma, by statute, pro- 
hibits a society from suspending or expelling 
a member because of criticism of the soci- 
ety’s management; if a member is suspended 
or expelled therefor, the Insurance Commis- 


1” Otto v. Journeymen Tailors’ etc. Union, 
75 Cal. 308, 17 Pac. 217 (1888); State v. Georgia 
Medical Society, 38 Ga. 608 (1869); People v. 
Medical Society, 24 Barb. Ch. 570 (1857). In 
1949 the Insurance Commissioner of Colorado 
threatened to revoke the license of a society 
that attempted to expel a member who failed 
or refused to go on strike. The member was 
reinstated. 

"1 Gill v. Grand Lodge, 272 Ky. 328, 114 S. W. 
(2d) 123 (1938). 

12 Moerschbacher v. Supreme Cowncil, 188 Il. 
9, 59 N. E. 17 (1900). 

13 Noel v. Modern Woodmen, 61 Ill. App. 597 
(1895); Grand Lodge v. Burns, 84 Conn. 356, 
80 Atl. 157 (1911); Holbeck v. Illinois Bankers 
Life Assurance Company, 8 Life Cases 597, 318 
Ill. App. 296, 47 N. E. (2d) 721 (1943); Geronime 
v. German Roman Catholic Aid Association, 127 
Minn. 247, 149 N. W. 291 (1914). 

4 Galvin v. Knights of Father Mathew, 169 
Mo. App. 496, 155 S. W. 45 (1913), held that a 
pledge to abstain from intoxicating drink was 
a promissory warranty, strict compliance with 
which was an essential condition to the preser- 
vation of rights under a benefit certificate. 

% Apitz v. Supreme Lodge, 274 Ill. 196, 113 
N. E. 63 (1916). 
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The arrangement for the local lodge 
to hear and decide charges has not 
always promoted the best results. 


sioner is authorized to order the member’s 
reinstatement.” This statute has no coun- 
terpart in any other state. It was enacted, 
no doubt, because the plaintiff in the case 
of Franklin v. Sovereign Camp™ was sus- 
pended from fraternal relations in a benefit 
society. The order of expulsion did not 
sever the membership, but permitted the 
member to retain his insurance benefits upon 
the payment of dues. 


Suspension or expulsion of a member for 
his refusal to pay an assessment legally 
levied against all members is sustained in 
the De Mille case.* The money collected 
by the assessment was to be used in cam- 
paigning against an initiatory measure on 
the California ballot. The court said: “In 
clubs, fraternal organizations, business and 
professional organizations, private corpora- 
tions and voluntary associations of all kinds, 
the doctrine of the acceptance by the mi- 
nority of the decisions of the majority and 
those whom they have elected to determine 
the policies of the organization, is the basic 
principle of their organization and func- 
tioning.” Such right to assess was held 
not to be in violation of the right of suffrage, 
freedom of speech, expression of thought 
and the right of assembly. 


This case is to be distinguished from the 
Spayd case™ which held that a bylaw re- 
stricting the right of a member of a society 
to petition the legislature relative to pending 
legislation is unconstitutional and void. The 
court held that one could not be required 
to surrender his constitutional rights, nor 
limit the free exercise thereof.” 


The expulsion of a member because he 
voted in favor of a rival union to represent 
employees in negotiating with the employer 
was held void as it was based on no offense.” 


Provisions have also been made for the 
expulsion of a member who injures the 








"Sec. 148, Oklahoma Insurance Laws (Ses- 
sion Laws, 1923). 

" Franklin v. Sovereign Camp, 145 Okla. 159, 
291 Pac. 513 (1930). 

‘De Mille v. American Federation of Radio 
Artists, 175 Pac. (2d) 851 (1946); same case in 
31 Cal. (2d) 139, 187 Pac. (2d) 769 (1947), cert. 
den. 68 S. Ct. 906 (1948). 

“ Spayd v. Ringing Rock Lodge, 270 Pa. 67, 
113 Atl. 70 (1921). 
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society by making false, slanderous state- 
ments concerning its financial condition and 
the honesty and integrity of its officers. 


The rules with reference to expulsion or 
suspension should not be considered as too 
harsh or obnoxious. Group insurance on 
company employees may be terminated when 
an employee ceases to work for the com- 
pany. The employee’s contract on insurance 
is automatically ended, and any right he may 
have in the insurance terminates. In effect, 
he is expelled.” Life insurance companies 
have long provided for a termination of 
benefits on a change of occupation, and 
while many policies are now issued free 
from restrictions in changes of occupation, 
we still see the “war clause” in life policies, 
and the “change of occupation” clause in 
accident policies. 


Some societies do not have a formal trial 
procedure for certain causes. Automatic 
suspension or expulsion obviates the pre- 
sentation of charges, a trial and possible 
appeal. If the member accepts an ouster 
he may be estopped from complaining later, 
but if there is a complaint the member is. 
accorded a trial. 


While the society has the power to purge 
its membership, it is certain the reasons 
must be serious ones, and the proof should 
be ample to sustain the charges. 


The machinery for expulsion varies ac- 
cording to the society. A familiar pattern 
is to endow the local or subordinate lodge 
with original jurisdiction to receive, hear 
and decide the charges. This arrangement 
has not always served too well. <A subor- 
dinate lodge is usually friendly with the 
member under charges. On the other hand, 
it may be so antagonistic as to be almost 
malicious. The trial court members may be 
disqualified because of their direct interest 
in the subject matter of the controversy.” 
The local lodge may refuse to entertain the 
charges or conduct the trial, or it may well 
hear the charges with the secret intention 
of acquitting or convicting the member. Be- 
cause of these possible situations, and others 
that may suggest themselves, the societies 
have usually provided an alternative, so 





2% Cason v. Glass Bottle Blowers Association, 
220 Pac. (2d) 34 (Cal. App., 1950). 

2 Supreme Council v. Garrigus, 104 Ind. 133, 
3 N. E. 818 (1885). 

22 Douglas v. Metropolitan Life Insurance 
Company, 297 S. W. 87 (Mo. App., 1927); 
Pegues v. Equitable Life Insurance Company, 
57S. W. (2d) 707 (Mo. App., 1933). 

%3 Wilcox v. Supreme Council, 104 N. E. 624 
(1914), rev’g 151 App. Div. 197, 136 N. Y. S. 377. 
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that some officers of the society other than 
those of the local lodge might be constituted 
a trial board. Sometimes, the jurisdiction 
is divided, the subordinate body having com- 
plete original jurisdiction over certain of- 
fenses and another group having complete 
original jurisdiction over others. Still other 
societies will permit their appeal body to 
have original de novo jurisdiction over all 
offenses, so that complete justice may be 
done, especially by a body that is better 
equipped to consider the matter. 


The subordinate lodge is often ill equipped 
to try the member when the penalty is 
expulsion. In such matters courts, how- 
ever, will not interfere with the rules that 
have been made for such purpose.* The 
lodges are required to appoint a committee 
to handle the charges, and often appoint a 
trial committee to decide the matter. Un- 
less guided by legal counsel, the formulat- 
ing of charges and the conduct of a trial 
is quite beyond them. It is remarkable, 
however, to find that the many cases that 
ultimately get into the courts have been 
conducted in a fair and impartial manner. 


It goes without saying that the society 
or the lodge must furnish the member with 
a written copy of the charges against him, 
and that the charges must state some seri- 
ous offense.¥ Laymen are unable to com- 
pile a legal record in such a trial, but by 
the time it gets to an appeal there will be 
aid in making a proper record. There is 
always the possibility of enlarging the 
charges orally, and trying one for offenses 
with which he has not been charged. The 
member’s presence at the trial may™ or 
may not™ constitute a waiver of jurisdic- 
tional requirements, but it is fundamental 
in all the cases that appropriate notice 
must be given. 


Right to Appeal 


Considerable care must be exercised in 
analyzing the early decisions relating to 
appeals. And, when appeals are discussed 
here it is intended to refer to the appeals 
within the structure of the society, and not 
the ultimate appeal that may be made to 
judicial courts. Many of these cases, prior 


— v. Hewell, 118 Cal. 613, 50 Pac. 763 
(1897). 

% Spiegel v. Locomotive Engineers etc. Asso- 
ciation, 166 Minn. 366, 207 N. W. 722 (1926). 

* Callahan v. Order of Railway Conductors, 
169 Wis. 43, 171 N. W. 653 (1919). 

Spiegel v. Locomotive Engineers etc. Asso- 
ciation, footnote 25; Holomany v. National Sla- 
vonic Society, 39 App. Div. 573, 57 N. Y. S. 720 
(1899). 
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to about 1920, are valuable only in describ- 
ing the evolution, history and development 
of this phase of the law. Prior to that 
time few members had any property rights. 
It will be seen that such an interest makes 
a vast difference in the settlement of the 
controversies. Many societies have not had 
a trial of this kind for years. The bulk of 
the controversies nowadays are in the 
religious and occupational societies. 

The right to an appeal within the society 
had to be provided in order to mete out 
exact justice. Some societies provide an 
appeal by either the one preferring the 
charges or by the member, or by both. 

A member who has been punished or ex- 
pelled has the right to test the action in the 
society’s tribunal for appeals or in the 
courts of the land. — 

The appeal may be to a group of officers, 
the board of directors, the society’s general 
convention or to a special appeal board 
that may be convened. The member is 
not required to appeal if the appeal is per- 
missive only, and it is not a requirement 
before resort to the courts.” 

Ordinarily, the member must exhaust his 
remedies in the. society before an appeal 
may be taken to the courts. Courts have 
usually held that claims of the character 
usually disposed of by the societies should 
be determined by methods less expensive 
than by resorting to court.” 

If the appeal is provided for and required, 
the member must pursue the remedy to the 
society’s appellate tribunal. This rule ap- 
plies generally to internal controversies 
between the member and the society and 
has no bearing on claims on benefit certi- 
ficates. 

Cases bearing on this rule are as follows: 

Arkansas: Bonham v. Brotherhood of Rail- 
road Trainmen, 146 Ark. 117, 225 S. W. 335 
(1920). 


Alabama: Grand International Brotherhood 
v. Couch, 236 Ala. 611, 184 So. 173 (1938). 


California: Robinson v. Templar Lodge, 
footnote 72; Lawson v. Hewell, footnote 24; 
Schou v. Sotoyme Tribe, footnote 72; Neto 
v. Consehlo Amor etc., 18 Cal. App. 234, 
122 Pac. 973 (1912); Simpson v. Salvation 


% Gill v. Grand Lodge, footnote 11. 

2 Supreme Lodge v. Dey, 58 Kan. 283, 49 Pac. 
74 (1897). 

® Anacosta Tribe v. Murbach, 13 Md. 91 
(1858); Donnelly v. Supreme Council, 106 Md. 
425, 67 Atl. 276 (1907); Canfield v. Great Camp, 
87 Mich. 626, 49 N. W. 875 (1891). 
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Army, 49 Cal. App. 371, 121 Pac. (2d) 847 
(1942); Bush v. International Alliance, 130 
Pac. (2d) 788 (1942); Stoica v. International 
Alliance, 95 Cal. App. 357, 178 Pac. (2d) 21 
(1947); Elevator Operators etc. Union v. 
Newman, 180 Pac. (2d) 42 (1947); Dotson 
v. International Alliance, 191 Pac. (2d) 778 
(1948). 


Connecticut: Mead v. Sterling, 62 Conn. 
586, 27 Atl. 591 (1892); Mc Guiness v. Court 
Elm City, etc., footnote 43; Gervasi v. Societa 
Garibaldi, footnote 56; Gardner v. East Rock 
Lodge, 96 Conn. 198, 113 Atl. 308 (1921); 
Holczer v. Indiana Brass City Lodge, 104 
Conn. 539, 133 Atl. 666 (1926). 


Delaware: Delaware Lodge v. Allman, 1 
Pennewill 160, 39 Atl. 1098 (1897); King v. 
Wynema Council, 2 Boyce 255, 78 Atl. 845 
(1911). 


l'lorida: Grand Lodge v. Taylor, 79 Fla. 
441, 84 So. 609 (1920). 


Georgia: Harrington v. Workmen’s Asso- 
ciation, 70 Ga. 340 (1883); Union Fraternal 
League v. Johnson, 124 Ga. 902, 53 S. E. 241 
(1905). 


Illinois: Blumenfeld v. Korschuck, 43 Il. 
App. 434 (1891); Grant v. Langstaff, 52 I). 
App. 128 (1893); Croak v. Foresters, 62 Ill. 
App. 47 (1895), aff’d 162 Ill. 298, 44 N. E. 


525 (1896); Timmerhoff v. Maccabees, 155 
Ill. App. 395 (1910); O’Brien v. Rittman, 
footnote 32; Sandor v. Verhovay Aid Asso- 
ciation, footnote 77; People v. Polish National 
Alliance, footnote 39; Riddle v. General Union, 
footnote 34. 


Indiana: Bauer v. Samson Lodge, footnote 
77; Supreme Council v. Forsinger, tootnote 
77; Kempton Lodge v. Mozingo, 180 Ind. 
566, 103 N. W. 411 (1913). 


Towa: Byram v. Sovereign Camp, 108 Iowa 
430, 79 N. W. 144 (1899); Finnerty v. Su- 
breme Court, 115 Iowa 398, 88 N. W. 834 
(1902). 


Kansas: Modern Woodmen v. Taylor, 67 
Kan. 368, 71 Pac. 806, aff'd 67 Kan. 368, 
74 Pac. 1110 (1903); Wichita Council v. 
Security Benefit Association, 138 Kan. 841, 
28 Pac. (2d) 976 (1934). 


Kentucky: Kentucky Lodge v. White, 5 Ky. 
Law Rep. 418 (1883); Wallace v. Grand 
Lodge, 32 Ky. Law Rep. 1013, 107 S. W. 
724 (1908); Brotherhood of Railroad Train- 
men v, Swearingen, footnote 87; Gill v. Grand 
Lodge, footnote 11. 


Louisiana: Braden v. Lewis, 149 La. 837, 
9) So. 214 (1921); Moore v. Bunkie House- 
hold, 1 La. App. 459 (1926). 
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Maine: Jeanne Grand Lodge, 86 Me. 
434, 30 Atl. 70 (1894); Labrecque v. Foresters, 
119 Me. 190, 110 Atl. 194 (1920). 


Maryland: Osceola Tribe v. Schmidt, 57 
Md. 98 (1881); Weigand v. Fraternity Acci- 
dent Order, 97 Md. 443, 55 Atl. 530 (1903); 
Most Worshipful Lodge v. Lee, 128 Md. 42, 
96 Atl. 872 (1916). 


Massachusetts: Karcher v. Supreme Lodge, 
footnote 43; Horgan v. Mutual Aid Associa- 
tion, 202 Mass. 524, 88 N. E. 890 (1909); 
Correia v. Supreme Lodge, footnote 43; 
Puleio v. Sons of Itala Society, 266 Mass. 
328, 165 N. E. 118 (1929). 


Michigan: Van Poucke v. Society, footnote 
87; Canfield v. Great Camp, footnote 30; 
Hembeau v. Great Camp, footnote 87; Fill- 
more v. Great Camp, 109 Mich. 13, 66 N. W. 
675 (1896); Haag v. Supreme Lodge, 134 
Mich. 87, 95 N. W. 996 (1903); Monger v. 
New Era Association, footnote 87; Conley 
v. Supreme Court, 158 Mich. 190, 122 N. W. 
567 (1909); Allen v. Patrons Insurance Com- 
pany, 165 Mich. 18, 130 N. W. 196 (1911); 
New Era Association v. Zangbell, 266 Mich. 
371, 254 N. W. 134 (1934), 


Minnesota: Marcus v. National Council, 
footnote 77; Kulberg v. National Council, 
footnote 84; Rigler v. National Council, foot- 
note 31; National Council v. Turovh, footnote 
31; Dewar v. Minnesota Lodge, footnote 50; 
Skrivanek v. Brotherhood of Locomotive Fire- 
men and Enginemen, footnote 38. 


Mississippi: Ward v. David & Johnathan 
Lodge, 90 Miss. 116, 43 So. 302 (1907). 


Missouri: Cruther v. East Division, 151 Mo. 
App. 522, 132 S. W. 307 (1910); Mulroy v. 
Supreme Lodge, 28 Mo. App. 463 (1888); 
Glardon v. Supreme Lodge, 50 Mo. App. 46 
(1892) ; McMahon v. Supreme Council Chosen 
Friends, 54 Mo. App. 463 (1893); Shaw v. 
American Insurance Union, 33 S. W. (2d) 
1052 (1931). 


Montana: Coltef v. Grand Lodge, 23 Mont. 
82, 57 Pac. 650 (1899). 


Nebraska: Wilber v. Eagles, footnote 77. 


New Hampshire: Levy v. Iron Hall, 67 N. 
H. 593, 38 Atl. 18 (1892). 


New Jersey: Vivar v. Supreme Lodge, foot- 
note 46; State v. Grand Lodge, footnote 68; 
State v. Smith, 58 N. J. L. 545, 33 Atl. 849 
(1896) ; Roxbury Lodge v. Hocking, 60 N. J. 
L. 439, 38 Atl. 693 (1897); Perica v. First 
Russian etc. Society, 83 N. J. Eq. 29, 89 Atl. 
1036 (1914); McGuire v. Catholic Benefit 
Legion, 90 N. J. L. 224, 100 Atl. 243 (1917); 
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Mogeleyer v. Newark Newspaper Guild, 124 
N. J. Eq. 60, 199 Atl. 56 (1938) ; Carrigan v. 
Plainfield Patrolmen’s Benefit Association, 121 
N. J. L. 559, 3 Atl. (2d) 587 (1939) ; Jaros- 
sewski v. Pennsylvania Railway Company, 122 
N. J. L. 350, 5 Atl. (2d) 678 (1939) ; Buddle 
v. Reliable Council etc., 129 N. J. L. 392, 29 
Atl. (2d) 869 (1943). 


New York: Poultney v. Bachman, 31 Hun. 
49, 38 N. Y. Sup. Ct. 49 (1883); Burns v. 
Bricklayers Union, 1 N. Y. S. 361, afi’g 10 
N. Y. S. 916 (1891); Levy v. United States 
Grand Lodge, 30 N. Y. S. 885 (1875) ; Johnsen 
v. Bloom, 65 N. Y. S. 987 (1900); People v. 
Philip Bernstein Society, 146 N. Y. S. 886 
(1914); Sons of Italy v. Grand Lodge, 211 
N. Y. S. 548 (1925); Havens v. King, 224 
N. Y. S. 193, aff’d 250 N. Y. 617, 166 N. E. 
346 (1929). 


Oklahoma: National Grand Lodge v. 
United Brothers, etc., footnote 62; Franklin v. 
Sovereign Camp, footnote 17. 


Oregon: Montour v. Grand Lodge, 38 Ore. 
47, 62 Pac. 524 (1900). 


Pennsylvania: McAlees v. Supreme Sitting 
Order, footnote 65; Wick v. Fraternities etc. 
Order, 21 Pa. Super. 507 (1902); Mustin vw. 
Grand Fraternity, 12 Pa. Dist. R. 468 (1902) ; 
Beeman v. Supreme Lodge, 215 Pa. 627, 64 
Atl. 792 (1906) ; Commonwealth v. Heelman, 
241 Pa. 374, 88 Atl. 666 (1913); Fatula v. 
Gondorchin, 108 Pa. Super. 440, 164 Atl. 858 
(1933) ; Acri v. Bruscia, 265 Pa. 384, 108 Atl. 
717 (1919) ; Althouse v. Mont Alto Lodge, 18 
Pa. D. & C. (1928); Spahr v. Pennsylvania 
Railroad Company, 141 Pa. Super. 24, 13 Atl. 
(2d) 919 (1940). 


Rhode Island: Wood v. What Cheer Lodge, 
35 Atl. 1045 (1896) ; Whatly v. McCarthy, 20 
R. I. 792, 36 Atl. 129 (1894); Cohen v. Su- 
preme Lodge, 35 R. I. 94, 85 Atl. 653, on reh’g 
85 Atl. 745 (1913). 


Tennessee: International Harvester Com- 
pany v. Campbell, footnote 72. 


Texas: Supreme Court v. Gambati, footnote 
31;, Thompson v. Grand International, footnote 


% Rigler v. National Council, 120 Minn, 306, 
150 N. W. 178 (1914); National Council v. Tu- 
rovh, 135 Minn. 455, 161 N. W. 225 (1917); 
Spiegel v. Locomotive Engineers etc. Associa- 
tion, footnote 25; Supreme Council v. Gambati, 
69 S. W. 114 (Tex. Civ. App., 1902); Ray v. 
Brotherhood of Railroad Trainmen, 182 Wash. 
39, 44 Pac. (2d) 787 (1935). 

32 O’Brien v. Rittman, 176 Tl. App. 237 (1913). 

% Lindahl v. Foresters, 100 Minn. 87, 110 N. 
W. 358 (1907). The State of Oklahoma has a 
special statute regulating expulsion of mem- 
bers. It provides that the suspension or ex- 
pulsion of a member shall occur only after a 
fair and impartial hearing by the subordinate 


52; St. Louis Railroad v. Thompson, 102 Tex. 
89, 113 S. W. 144 (1908) ; Lone Star Lodge v. 
Cole, footnote 67; Screwmen’s Benefit As- 
sociation v. Benson, 76 Tex. 552, 13 S. W. 379 
(1890) ; Grand Lodge’v. Sanford, 289 S. W. 
456 (1926). 


Vermont: Nadeau v. St. Albans Aerie, 112 
Vt. 397, 2 Atl. (2d) 93 (1942). 


Virginia: International Brotherhood  v, 
Bridgeman, 179 Va. 533, 19 S. E. (2d) 667 
(1942). 


Washington: Leo v. Local Union, 26 Wash. 
(2d) 498, 174 Pac. (2d) 523 (1946); Wash- 
ington Local Lodge v. International Brother- 
hood, footnote 66. 


West Virginia: Smith v. South Slavonic 
Catholic Union, 99 W. Va. 256, 138 S. E. 306 
(1925). 


Wisconsin: Loeffler v. Modern Woodmen, 
100 Wis. 79, 75 N. W. 1012 (1898). 


United States: Hall v. Supreme Lodge, 
footnote 65; Hawkshaw v. Supreme Lodge, 29 
F. 770 (1887); Supreme Lodge v. Wilson, 66 
F. 785 (1895). 


This rule is not always effective if there 
are important property rights involved. That 
portion of this subject will be considered 
under the section entitled “Interference 
with Member’s Property Rights.” 


Even if the expulsion is void, there is 
authority for the statement that the member 
must exhaust his appeal remedy within the 
society before resorting to the courts.” 


The member could not fail to perfect his 
appeal because the controversy involved a 
member of the appellate tribunal®™ as it 
would be possible to challenge such member 
when the appeal had been completed. 


Provisions requiring resort to the appel- 
late tribunal of the society are valid, if 
reasonable, but if they impose unnecessary 
and unreasonable burdens and restrictions 
that practically destroy the contracts of in- 
surance they are void, and an appeal need 
not be taken. * Unreasonable burdens include 


lodge to which he belongs, and that if he is 
acquitted he cannot be retried by superior offi- 
cers or a superior body unless the Insurance 
Commissioner is satisfied that an appeal should 
be allowed. The Insurance Commissioner, under 
certain circumstances, may make an order that 
an expelled member may be reinstated and that 
his rights and privileges shall be restored. Sec. 
148, Oklahoma Insurance Laws (Session Laws, 
1923); Brotherhood of Locomotive Firemen and 
Enginemen v. Simmons, 190 Ark. 480, 79 S. W. 
(2d) 419 (1935); Allen v. Gleaner Society, 274 
Mich. 171, 264 N. W. 332 (1936); Brown v. 
Foresters, 72 N. Y. S. 806, aff'd 176 N. Y. 132, 
68 N. E. 145 (1903). 
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those in which the member is barred from 
obtaining a copy of the society’s constitu- 
tion and laws™ or refused permission to 
appear personally and plead his case.” A 
bylaw requiring a member’s personal ap- 
pearance to combat the rejection of a claim 
has been held unreasonable. ™® Likewise, it 
is burdensome to require a claimant to 
travel to another state for the purpose of 
pursuing appeals, at considerable expense 
and delay.” A rule that the appeal must be 
made by the member or through some 
other member, excluding legal council, has 
been held valid. * If the member is required 
to present a record the society should not 
hamper him in its presentation. 


A bylaw requiring an appeal before resort 
to the courts may be considered as waived 
by the society if it denies liability. “ 


It will not militate against a member if he 
fails to take an appeal, if the appeal could 
not be heard in time to afford relief or if 
the appeal would be fruitless. “ 


A society, in its charter or bylaws, must 
have provided for an appeal and the pro- 
cedure therefor prior to the time an appeal 
is required to be taken. Thus, a provision 
voiding a certificate in case the member 
sued the society without first submitting his 
grievances to the proper tribunals is not 
applicable to a nonappealable act of the 
supreme governing body. ® 


Ordinarily, however, a failure to appeal 
may indicate a submission to the finding on 
the trial and may make the decision final, 
even to the extent of estopping the member 


% Riddle v. General Union, 5 Life Cases 788, 
309 Ill. App. 163, 32 N. E. (2d) 977 (1941). 

* Cason v. Glass Bottle Blowers Association, 
footnote 20. 

% Czecz v. New Era Association, 350 Ill. 200, 
182 N. E. 742 (1932). 

% Roberson v. Brotherhood of Locomotive 
Firemen and Enginemen, 233 Mo. App. 159, 114 
S. W. (2d) 136 (1937), cert. quashed 343 Mo. 
666, 123 S. W. (2d) 1 (1938). 

8% Skrivanek v. Brotherhood of Locomotive 
Firemen and Enginemen, 198 Minn. 141, 269 N. 
W. 111 (1936). 

*® Riddle v. Union of Blacksmiths, footnote 34; 
People v. Polish National Alliance, 210 Ill. App. 
156 (1913). 

 Wuerfler v. Grand Grove, 116 Wis. 19, 92 
N. W. 433 (1902). 

“ Bray v. Grand Lodge, 202 N. Y. S. 219 
(1923); Oyster v. Slovene National Benefit So- 
ciety, 278 N. Y. S. 320 (1935); State v. Gegen- 
seitige etc., 114 Wis. 516, 129 N. W. 636 (1911). 

“ Folts v. Globe Life Insurance Company, 117 
Neb. 723, 223 N. W. 797 (1929). 

“ Correia v. Supreme Lodge, 218 Mass. 305, 
105 N. E. 977 (1914); Camp No. 6, Patriotic 
Order v. Arrington, 107 Md. 319, 68 Atl. 548 
(1908); McGuiness v. Court Elm City, etc., 78 
Conn. 43, 60 Atl. 1023 (1905); Karcher v. Su- 
preme Lodge, 137 Mass. 368 (1884); Supreme 
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and his privies;“* but this rule has some 
dissenters. “* There are some holdings to 
the effect that if a member fails to appeal he 
may attack the judgment of explusion only 
on the ground that it was void.” 


Action on Appeal 


There is authority holding that a society's 
grand lodge has the power to hear and 
decide an appeal under its general authority,“ 
but ordinarily an appeal has to be provided 
for and required to be taken,” for if there 
is no method for review an appeal to the 
courts may be had.* 


Proceedings to expel are quasi-judicial and 
even proper jurisdiction may be obtained 
against an insane member.” The trials are 
informal and are not to be such as would 
be required of actions at law.” 


Some societies provide that, on an appeal, 
a member may appear in person or by 
attorney, or both; but usually require that 
an attorney representing the member shall 


_himself be a member of the particular 


society. Whether this would be an extra 
burden on the member has never been de- 
cided. Traveling expenses of the member 
in his attendance on the appeal are usually 
provided for. 


It goes without saying that the appellate 
tribunal should be impartially selected and 
the members thereof that have a particular 
interest or relationship to the parties should 
be disqualified." The appeal, then, must be 


Lodge v. Wilson, 66 F. 785, 30 U. S. App. 234 
(1895); Gill v. Grand Lodge, footnote 11; Rigler 
v. National Council and National Council v. 
Turowh, footnote 31. 

‘* Ray v. Brotherhood of Railroad Trainmen, 
footnote 31. 

* Brown v. Foresters, footnote 33; Harris v. 
Wilson, 66 Mo. App. 406 (1900); Colley v. Wil- 
son, 86 Mo. App. 396 (1900); Lillie v. Brother- 
hood, 114 Iowa 252, 86 N. W. 279 (1901); Highmy 
v. Brotherhood of Railroad Trainmen, 113 Iowa 
681, 83 N. W. 1051 (1900); Mullen v. Order of 
Foresters, 70 N. H. 327, 47 Atl. 257 (1900); 
Rigler v. National Council, Ray v. Brotherhood 
of Railroad Trainmen and National Council v. 
Turovh, footnote 31. 

4 Vivar v. Supreme Lodge, 52 N. J. L. 455, 
20 Atl. 36 (1890). 

% Callahan v. Order of Railway Conductors, 
footnote 26. 

% Wilcox v. Supreme Council, footnote 23. 

* Noel v. Modern Woodmen, footnote 13. 

%® Dewar v. Minnesota Lodge, 155 Minn. 98, 
192 N. W. 358 (1923). 

t Wilcox v. Supreme Council, footnote 23; 
People ex rel. Meads v. McDonough, 40 N. Y. S. 
1147 (1896); Riddock v. Sullivan, 43 N. Y. S. 
595 (1943), citing numerous New York cases; 
for collection of cases see 52 L. R. A. («N. S.) 
807. 
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disposed of in a fair manner. ® If the appeal 
is not decided fairly, resort to the courts 
will be in order;™ but if the trial is fair, 
the courts will not interfere.” 


Where the proceedings on the trial and 
appeal are regular, jurisdiction is shown.“ 
But where there is no power to expel for 
the reason charged, an affirmance thereof 
on appeal is a nullity.” A presumption of 
jurisdiction is not overcome by oral testi- 
mony.” Decisions on the appeal have been 
held to be quasi-judicial in their nature but 
they must be thoroughly and honestly ar- 
rived at.“ 


The death of the member while the appeal 
is pending has resulted in a variance in 
opinion. It has been held that if the member 
takes his appeal in apt time but dies before 
it is disposed of the order of expulsion is 
not binding on his beneficiary;™” but the 
contrary has been held in several cases. 
So, an order expelling a member while his 
appeal is pending is erroneous.” 


The punishment to be meted out will 
depend, in some degree, upon the nature 
of the member’s offense. Assuming the pro- 
ceedings to be regular in all major respects, 
the appellate tribunal may affirm a finding 
that the member be withdrawn from frater- 
nal association with other members. The 
effect of such a decision would be to deprive 
one of attendance at lodge meetings, social 
gatherings of the lodge and election to office; 
and one might be prohibited from election 
as a representative to a state, grand or 
national convention of the society.” 


There is no uniform pattern in the various 
societies as to the length of time that a 
member may be barred from fraternal asso- 
ciation with others in the society. A bar 
from fraternal activity for life, for instance, 





"= Thompson v. Grand International, 41 Tex. 
Civ. App. 176, 91 S. W. 834 (1905). 

% Lazic v. National Croation Society, 64 Pa. 
Super. 169, aff'd 260 Pa. 205, 103 Atl. 588 (1918). 

* High Court v. Zak, 136 Ill. 185, 26 N. E. 593 
(1891); Raynovic v. Wilinic, 334 Pa. 529, 6 Atl. 
(2d) 288 (1939). 

% People v. Polish National Alliance, footnote 
39. 

% Dingwall v. Amalgamated Association, 4 
Cal. App. 565, 88 Pac. 597 (1906); Gervasi v. 
Bocieta Garibaldi, 96 Conn. 50, 112 Atl. 693 
(1906). 

% Wilson v. Pine Knot Council, 175 Ky. 502, 
194 S. W. 537 (1917). 

% Siena v. Grand Lodge, 11 N. J. Super. 507, 
78 Atl. (2d) 610 (1951). 

® Wilcox v. Supreme Council, footnote 23. 

® March v. Supreme Lodge, 29 F. 896 (1887); 
Green v. Watkins, 6 Wheat. 260 (1821); Berlin 
v. Eureka Lodge, 132 Cal. 294, 64 Pac. 244 
(1901). 
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might be considered unreasonable, where a 
bar for five or ten years might not be con- 
sidered improper. There are no litigated 
cases on this particular point. 


Whether a member who has been deprived 
of fraternal relationship with others may 
still be required to pay his local lodge dues 
is a moot subject, which cannot be settled 
in a satisfactory manner. There are no 
decisions on the point. 


It is possible some members might be 
encouraged to seek such an order against 
themselves to avoid payment of the $3 or $6 
annual lodge dues that are required from all 
members. In effect, a member not further 
interested in lodge activities, but still paying 
for them, might willingly and intentionally 
invite charges and permit a ruling depriving 
him of fraternal relationship, in order to be 
relieved of that payment. Never having 
heard of a situation of this character I am 
inclined to believe that one would hardly 
risk the greater penalty or the opprobrium 
that would come to him in his community 
from a decision barring him from fraternal 
activity in his lodge. 

On the other hand, one who has been 
deprived of fraternal relationship might re- 
fuse to pay the local lodge dues. He could 
well assert that, having been deprived of 
his right to attend lodge meetings and social 
affairs, and impeded from holding office, 
he should be excused from paying dues. The 
local lodge, however, is historically the place 
where the member must make his payments 
and where the usual transactions between 
him and the grand lodge are initiated. I 
do not know of any situations where a 
member, deprived of fraternal relationship, 
has been excused from payment of his local 
lodge dues. 





| Accident Association v. Nutting, 91 Ind. 
App. 546, 171 N. E. 978 (1930). 

®@ The Insurance Commissioner of Oklahoma 
held that the suspended member should be re- 
instated and restored to full fraternal relation- 
ship in the society and be permitted to enjoy 
the rights and privileges other members enjoy, 
and the society was ordered to comply with this 
order or cease to do business in the state. The 
Member sued the society to recover his ex- 
penses in attending a national convention where 
he was denied a seat. The Supreme Court in 
Franklin v. Sovereign Camp, footnote 17, held 
that the statute was not retroactive. It also 
held that the member’s rights as a citizen, as 
distinguished from purely fraternal rights, were 
involved and that the civil courts had no juris- 
diction. See also National Grand Lodge v. 
oa Brothers, etc., 36 Okla. 728, 129 Pac. 724 

913). 
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The decision on appeal may result only in 
a fine. A penalty in the form of a cash fine 
is difficult to collect, and on failure or 
refusal to pay, the society has no alternative. 
The penalty, then, usually is a fine, with the 
alternative of suspension or expulsion should 
the fine remain unpaid. A society could not - 
charge the fine to a member’s insurance 
reserves. That would not only involve his 
property rights, but would violate every 
fraternal society exemption providing that 
the benefit or any part thereof shall not be 
liable to the debts of the member or claims 
of creditors.* 


Then again, the appeal body may send the 
whole matter back for a new trial.“ 


A conviction that is fairly arrived at be- 
comes ves judicata and will preclude a re- 
examination on its merits by a judicial 
court.” 


Interference 
with Member’s Property Rights 


Courts are not, as a general rule, inter- 
ested in the internal policy and affairs of a 
society. Its purely social affairs and privi- 
leges are peculiarly within the province of 
the society. But while courts are reluctant 
to interfere in such matters where property 
rights are not involved, they may do so when 
a member has not been accorded a fair 
trial, or where substantial property rights 
are about to be forfeited.” 


“’Murray v. Supreme Hive Maccabees, 112 
Tenn. 664, 80S. W. 827 (1904). 

Shelley v. McLean, 121 N. Y. S. 61 (1910). 

® Otto v. Journeymen Tailors’ Protective As- 
sociation, footnote 10; Levy v. Magnolia Lodge, 
110 Cal. 297, 42 Pac. 887 (1895); Connelly v. 
Masonic Benefit Association, 58 Conn. 552, 20 
Atl. 671 (1890): Mack v. Kine, 129 Ga. 1, 58 
S. E. 184 (1907); Noel v. Modern Woodmen, 
footnote 13; Ramsay v. Hicks, 174 Ind. 428, 91 
N. E. 344 (1910); Spilman v. Supreme Council, 
157 Mass. 128, 31 N. E. 776 (1892); St. Vincent’s 
Parish v. Murphy, 83 Neb. 630, 120 N. W. 187 
(1909); Wilcox v. Supreme Council, footnote 
23: McAlees v. Supreme Sitting Order, 10 Sad. 
(Pa.) 188, 13 Atl. 755 (1888); Commonwealth 
(Burt) v. Union League, 135 Pa. 301, 19 Atl. 
1030 (1890); Conway v. Minnesota Mutual Life 
Insurance Company, 62 Wash. 49, 112 Pac. 1106 
(1911); Hall v. Supreme Lodge, 24 F. 450 (1885). 

* Otto v. Journeymen Tailors’ Protective As- 
sociation, footnote 10; Grand Lodge v. Taylor, 
79 Fla. 441, 84 So. 609 (1920); Supreme Council 
v. Forsinger, 125 Ind. 52, 25 N. E. 129 (1890); 
Willenvoss v. Grand Lodge, 103 Ky. 415, 45 
S. W. 360 (1898); Wachtel v. Noah Widows etc. 
Society, 84 N. Y. 28 (1881); Pepin v. Société St. 
Jean Baptiste, 23 R. I. 81, 49 Atl. 387 (1901); 
Local Lodge v. International Brotherhood, 158 
Wash. 480, 291 Pac. 328 (1930); Washington Lo- 
cal Lodge v. International Brotherhood, 33 
Wash. (2d) 1, 203 Pac. (2d) 1019 (1949); Hamil- 
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Property rights consist of more than the 
moral, intellectual and social privileges of 
the society.” Consequently, the decisions 
of the internal tribunals on discipline and 
policy are exclusively controlling where 
conducted fairly.” 


Courts will safeguard a member’s prop- 
erty rights from despotic, unlawful or 
iniquitous action.” 


Property of a member of a fraternal so- 
ciety may arise in several ways. The member 
has an interest in the property of the sub- 
ordinate lodge to which he belongs. The 
property of the lodge is accumulated through 
the dues of its members. In this respect, 
the member stands in much the same posi- 
tion as a member of a fraternal society that 
does not have insurance benefits, as, for 
example, a member of a union or a club. 
The property of the average lodge is negli- 
gible. On occasion, however, it may be 
considerable. It is not unusual for a lodge 
to own the hall in which it meets. Many 
lodges have substantial investments in se- 
curities and, likewise, substantial bank ac- 
counts. I know of one lodge which has a 
flowing oil well on its property. 


So far as the property of the subordi- 
nate lodge is concerned there is no sever- 
able or divisible property interest therein, 
unless there has been an arbitrary and un- 
reasonable invasion of private rights. Thus, 
a retiring or expelled member takes no 
share of the property of the lodge with 


ton v. Van Lasnen, 203 Wis. 559, 234 N. W. 740 
(1931). 

* Lone Star Lodge v. Cole, 62 Tex. Civ. App. 
500, 131 S. W. 1180 (1910). 

® Eminent Household v. Payne, 18 Ala. App. 
23, 88 So. 454 (1920); Bonham v. Brotherhood 
of Railroad Trainmen, 146 Ark. 117, 225 S. W. 
335 (1920); Kane v. Knights of Columbus, 84 
Conn. 96, 79 Atl. 63 (1911); German v. Supreme 
Tribe, 201 Ill. App. 190 (1916); People v. Polish. 
National Alliance, footnote 39; Reno Lodge v. 
Grand Lodge, 54 Kan. 73, 37 Pac. 1003 (1894); 
Supreme Lodge v. Raymond, 57 Kan. 647, 47 
Pac. 533 (1897); National Council v. Turovh, 
footnote 31; State v. Grand Lodge, 73 Mo. App. 
546 (1899); McMahon v. Supreme Tent, 151 Mo. 
522, 52 S. W. 384 (1899); Galvin v. Brotherhood, 
209 Mo. App. 180, 232 S. W. 1058 (1921); Kelly 
v. Trimont Lodge, 154 N. C. 97, 69 S. E. 764 
(1910); McAlees v. Supreme Sitting Order, foot- 
note 65; Thompson v. Grand International, foot- 
note 52; Pearson v. Anderburg, 28 Utah 495, 80 
Pac. 307 (1905); Zaremba v. International Har- 
vester Company, 162 Wis. 231, 155 N. W. 114 
(1915); Sweet v. Modern Woodmen, 169 Wis. 
462, 172 N. W. 143 (1919); Kelly v. Grand Circle, 
40 Wash. 691, 82 Pac. 1007 (1905); Neighbors of 
Woodcraft v. Fishback, 130 Wash. 682, 228 Pac. 
703 (1924). 

® Dragwa v. Federal Labor Union, 136 N. J. 
Eq. 172, 41 Atl. (2d) 32 (1945); Ray v. Broth- 
erhood of Railroad Trainmen, footnote 31. 
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him.” An undivided right to the property 
of the subordinate lodge is not sufficient 
to constitute “property rights.” The mem- 
ber’s interest is incidental and ceases when 
his membership is terminated.” 


Courts will not interfere where there has 
been a fair trial and the penalty is not 
unreasonable. Courts will interfere if the 
trial was a means of obtaining the mem- 
ber’s property interest and where the 
charges are doubtful and the trial arbitrary. 


The rule that there is no severable inter- 
est in the property of the lodge was neces- 
sary for its preservation. Otherwise, a 
member who would not be entitled to a 
share of the lodge property could get such 
a share if he so violated the common rules 
that he was to be expelled therefor. An- 
other member could not be as favored if 
he withdrew from the lodge voluntarily, 
or if he died. Thus, the lodge would face 
liquidation every time it preferred charges 


against a member. The result could well 


be that discipline would suffer. 


There are some social groups in which 
a member has a limited right to sell his 
membership. The one to whom the mem- 
bership is proposed to be sold would have 
to be acceptable to the other members of 
the group, but if the group were a social 
one it could not reject the assignee in an 
arbitrary manner. This has little or no 
application, however, to the societies. 


A provision in the society’s charter or 
bylaws that a question of property rights 
may be finally and unappealably decided by 
a society’s tribunal is void as against public 
policy, since it provides for an arbitration 
by an interested party to the contract.” 


A bylaw provision avoiding a fraternal 
benefit certificate in case a member sued 
the corporation without first submitting 
grievances to proper tribunals was not ap- 
plicable to a nonappealable act of the su- 
preme governing body.” 


The insurance departments of several 
states require that societies insert in their 
certificates a provision that, in cases where 
the bylaws provide for expulsion, any 
member so expelled (except for nonpay- 
ment of a premium or contribution, or 
within the contestable period for material 
misrepresentations in his application for 
membership) shall have the privilege of 
maintaining his insurance in force by con- 
tinuing the payments thereon.” 


The interest of the member as repre- 
sented by his benefit certificate constitutes 
such a property interest as to be affected 
by an order of expulsion, and the member 
may resort to court to protect it. Where 
the bylaws are vague and obscure, courts 
will construe them in favor of the member, 
especially where property rights are in- 
volved.” The bylaws limiting the member’s 





™ Smith v. Kern County Medical Association, 
112 Pac. (2d) 268 (Cal. App. 1941), subsequent 
op. 19 Cal. (2d) 263, 120 Pac. (2d) 874 (1942); 
Brotherhood of Railroad Trainmen v. Williams, 
211 Ky. 638, 277 S. W. 500 (1925); State v. 
Jackson County Medical Society, 295 Mo. 341, 
243 S. W. 241 (1922); Rogers v. Tangier Tem- 
ple, 112 Neb. 166, 198 N. W. 878 (1924). 

" Lawson v. Hewell, footnote 24. 

™ Employees Benefit Association v. Johns, 30 
Ariz. 609, 249 Pac. 764 (1926); Levy v. Magnolia 
Lodge, footnote 65; Robinson v. Templar Lodge, 
117 Cal. 370, 49 Pac. 170 (1897); Grimbley v. 
Harrold, 125 Cal. 24, 57 Pac. 558 (1899); Berlin 
v. Eureka Lodge, footnote 60; Schou v. Sotoyme 
Tribe, 140 Cal. 254, 73 Pac. 996 (1903); Walker 
v. Grand International, 186 Ga. 811, 199 S. E. 
146 (1938); Ater v. Mutual Benefit Department, 
222 Iowa 1390, 271 N. W. 517 (1937); Wallace 
v. Brotherhood of Locomotive Firemen and En- 
ginemen, 230 Iowa 1127, 300 N. W. 322 (1941); 
Durkin v. Brotherhood of Locomotive Firemen 
and Enginemen, 170 Md. 562, 185 Atl. 322 (1936) ; 
Roberson v. Brotherhood of Locomotive Fire- 
men and Enginemen, footnote 37; Cordell v. 
Brotherhood of Locomotive Firemen and En- 
ginemen, 208 N. C. 632, 182 S. E. 141 (1935); 
Lane v. Brotherhood of Locomotive Firemen and 
Enginemen, 157 Ore. 667, 73 Pac. (2d) 1396 
(1937); International Harvester Company v. 
Campbell, 18 Tenn. App. 320, 76 S. W. (2d) 986 
(1934); Parrott wv. Brotherhood of Railroad 


Trainmen, 85 S. W. (2d) 306 (Tex. Civ. App., 
1935); Campbell v. Brotherhood of Locomotive 
Firemen and Enginemen, 165 Va. 8, 281 S. E. 
444 (1935); additional collection of cases in 51 
A. L. R. 1420. Contra: Wilkins v. Brotherhood 
of Railroad Trainmen, 266 Ky. 377, 99 S. W. 
(2d) 196 (1937). 


3 Folts v. Globe Life Insurance Company, 
footnote 42; Connelly v. Masonic Benefit Asso- 
ciation, footnote 65. 


™ California: Sec. 11061 (k), Insurance Code: 
Connecticut: H. B. 723 (1951), approved April 
25, 1951, amending Sec. 6249, General Statutes; 
Louisiana: Sec, 1309, Insurance Code; New 
York: Sec. 458 (3c), New York Insurance Law, 
in effect January 1, 1948; Oklahoma: Sec. 148, 
Insurance Laws (Session Laws, 1923). 


% Employees Benefit Association v. Johns, 
footnote 72; Grand Central Lodge v. Grogan, 
44 Ill. App. 111 (1891); Railway etc. Benefit 
Association v. Robinson, 147 Ill. 138, 35 N. E. 
168 (1893); Brotherhood of Railroad Trainmen 
v. Powell, 79 Ill. App. 500 (1898); Benza v. New 
Era Association, 323 Ill. 297, 154 N. E. 129 
(1926); Wallace v. Brotherhood of Locomotive 
Firemen and Enginemen, footnote 72; Supreme 
Lodge v. Raymond, footnote 68; Brotherhood 
of Railroad Trainmen v. Martin, 256 Ky. 436, 
76 S. W. (2d) 269 (1934); Roberson v. Brother- 
hood of Locomotive Firemen and Enginemen, 
footnote 37; Lane v. Brotherhood of Locomotive 
Firemen and Enginemen, footnote 72; Atkinson 
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right to appeal to the courts will be con- 
strued against the society where property 
rights are concerned.” 


Resort to Courts 


As a general rule, the member’s right to 
resort to the courts after he has exhausted 
his appellate remedies in the society seems 
to be well settled now. Bylaws limiting the 
member’s right to sue have been held in- 
valid, or ineffective, as the case may be.” 


(Footnote 75 continued) 
v, Railroad Association, 160 Tenn. 158, 22 S. W. 
(2d) 631 (1939); Brotherhood of Locomotive 
Firemen and Enginemen v. Greene, 122 S. W. 
(2d) 656 (Tex. Civ. App., 1938); Campbell v. 
Brotherhood of Locomotive Firemen and En- 
ginemen, footnote 72; Ray v. Brotherhood of 
Railroad Trainmen, footnote 31. 


% Supreme Lodge v. Raymond, footnote 68. 


77 Eminent Household v. Payne, footnote 68; 
Taboado v. Sociedad Espinola, 191 Cal. 187, 215 
Pac. 673 (1923); Kumle v. Grand Lodge, 110 Cal. 
204, 42 Pac. 634 (1895); Grimbley v. Harrold, 
footnote 72: White v. Greene, 96 Conn. 265, 114 
Atl. 112 (1921); Railway etc. Benefit Association 
v. Robinson, footnote 75; Ryan v. Cudahy, 157 
Ill. 108, 41 N. E. 760 (1895); Railway etc. Bene- 
fit Association v. Tucker, 157 Ill. 194, 42 N. E. 
398 (1895); Green v. Board of Trade, 174 Ill. 
585, 51 N. E. 599 (1898); W. C. O. F. v. Haley, 
86 Ill App. 330 (1900); Supreme Lodge v. 
Meister, 204 Ill. 527, 68 N. E. 454 (1903); Platt- 
deutsche Grot Gulde v. Ross, 117 Ill. App. 247 
(1904); Friedman v. Modern Maccabees, 170 Ill. 
App. 33 (1912); Sandor v. Verhovay Aid Asso- 
ciation, 199 Ill. App. 199 (1916); Bauer v. Sam- 
son Lodge, 102 Ind. 262, 1 N. E. 571 (1885); 
Supreme Council v. Garrigus, footnote 21; Su- 
preme Council v. Forsinger, 125 Ind. 52, 25 
N. E. 129 (1890); Supreme Council v. Grove, 
176 Ind. 356, 96 N. E. 159 (1911); Kempton 
Lodge v. Mozingo, 180 Ind. 566, 103 N. E. 
411 (1913); Woolsey v. Foresters, 61 Iowa 492, 
16 N. W. 576 (1883); Prader v. National 
Masonic Association, 95 Iowa 149, 63 N. W. 
601 (1895); Highmy v. Brotherhood of Railroad 
Trainmen, footnote 45; Reno Lodge v. Grand 
Lodge, footnote 68; Wilson v. Pine Knot 
Couneil, footnote 57; Brotherhood of Railroad 
Trainmen v. Martin, footnote 75; Schneider v. 
Union, 116 La. 270, 40 So. 700 (1905); Universal 
Lodge v. Valentine, 134 Md. 505, 107 Atl. 531 
(1919); Wood v. Humphrey, 114 Mass. 185 
(1873); Oliver v. Hopkins, 144 Mass. 175, 10 
N. E. 776 (1887); Kidder v. Supreme Council, 
192 Mass. 323, 78 N. E. 471 (1906); Lewis v. 
Brotherhood Accident Company, 194 Mass. 1, 
79 N. E. 802 (1907); Whitney v. National Ma- 
sonic Association, 52 Minn. 378, 54 N. W. 184 
(1893); Lindahl v. Foresters, footnote 33; Malm- 
stead v. Eagles, 111 Minn. 119, 126 N. W. 486 
(1910); Marcus v. National Council, 123 Minn. 
145, 143 N. W. 265 (1913); Aaberg v. Minnesota 
Men’s Association, 152 Minn. 478, 189 N. W. 434 
(1922); Dewar v. Minnesota Lodge, footnote 50; 
Independent Order v. Wilkes, 98 Miss. 179, 53 
So. 493 (1910); Hoffner v. G. L. C. O. H., 41 Mo. 
App. 359 (1890); State v. Grand Lodge and 
McMahon v. Supreme Tent, footnote 68; Slater 
v. Supreme Lodge, 88 Mo. App. 177 (1901); Gal- 
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If the society’s laws do not expressly 
prohibit suit before remedies within the 
order are exhausted, a resort to the courts 
may undoubtedly be had.® 


Even where the society’s laws limit the 
member’s appeal or provide for appeals 
within the society before legal action may 
be instituted, the courts have endeavored 
to find numerous excuses to circumvent 
such restrictions.” 


A member has a limited right to resort 
to the court before he has exhausted his 


vin Vv. Brotherhood, footnote 68; Burlington Re- 
lief Department v. White, 41 Neb. 547, 59 N. W. 
747 (1894); National Masonic Association v. 
Burr, 44 Neb. 256, 62 N. W. 466 (1895); Mark- 
ham v. Foresters, 78 Neb. 295, 110 N. W. 638 
(1907); Wilber v. Eagles, 99 Neb. 428, 156 N. W. 
658 (1916): Ocean Castle etc. v. Smith, 58 N. J. 
L. 545, 33 Atl. 849 (1896); Supreme Lodge v. 
Eskholme, 59 N. J. L. 255, 35 Atl. 1055 (1896); 
Bukofzer v. Grand Lodge, 15 N. J. S. 922, aff'd 
139 N. Y. 612, 35 N. E. 204 (1893); Holomany 
v. National Slovanic Society, footnote 27; Glei- 
forst v. Workingmen’s Society, 75 N. Y. S. 44 
(1902); Kohler v. Klein, 79 N. Y. S. 866 (1902); 
Brown v. Foresters, footnote 33; Kelly v. Tri- 
mont Lodge, footnote 68; Baltimore & Ohio 
Railway v. Stankard, 56 Ohio St. 224, 46 N. E. 
577 (1897); Myers v. Jenkins, 63 Ohio St. 101, 
57 N. E. 1089 (1900); Engle v. Pottsville Divi- 
sion, 66 Pa. Super. 356 (1917); Ringing Rock 
Lodge v. Brotherhood of Railroad Trainmen, 270 
Pa. 67, 113 Atl. 70 (1921); Whitty v. McCarthy, 
20 R. I. 792, 36 Atl. 129 (1894); Wood v. Lodge 
etc., 20 R. I. 795, 38 Atl. 895 (1896); Geavy v. 
Court, 23 R. I. 85, 49 Atl. 387 (1901); Pepin v. 
Société St. Jean Baptiste, footnote 66; Honea 
v. American Council, 139 Tenn. 21, 201 S. W. 
127 (1918); Thompson v. Grand International, 
footnote 52; Knights v. Mayfield, 147 S. W. 675 
(Tex. Civ. App., 1912); Daniher v. Grand Lodge, 
10 Utah 110, 37 Pac. 244 (1894); Pearson v. 
Anderburg, footnote 68; Kinney v. Baltimore & 
Ohio Relief Association, 35 W. Va. 385, 14S. E. 
8 (1891); Robinson v. Brotherhood of Railroad 
Trainmen, 80 W. Va. 569, 92 S. E. 730 (1917); 
Fox v. Masons Fraternal Association, 96 Wis. 
390, 71 N. W. 363 (1897); Langnecker v. Trus- 
tees, 111 Wis. 279, 87 N. W. 293 (1901); Wuer- 
fler v. Grand Grove, footnote 40; Zaremba v. 
International Harvester. Corporation, footnote 
68; Sweet v. Modern Woodmen, footnote 68; see 
additional cases in 94 A. L. R. 654. 


7% Benson v. Grand Lodge, 4 S. W. 132 
(Tenn., 1899); Honea v. American Council, 
footnote 77. 


7% Supreme Lodge v. Meister, footnote 77; 
Voluntary Relief Department v. Spencer, 17 Ind. 
App. 123, 46 N. E. 477 (1897); Dague v. Grand 
Lodge, 111 Md. 95, 73 Atl. 735 (1909); Malm- 
stead v. Minnesota Aerie, 111 Minn. 119, 126 
N. W. 486 (1910); Holomany v. National Sla- 
vonic Society, footnote 27; Brown v. Foresters, 
footnote 33; Hasker v. Modern Maccabees, 58 
Okla. 294, 159 Pac. 493 (1916); Mortinizi v. 
Societa Di M Soccorso, 144 Atl. 672 (R. L, 
1929); St. Louis Railroad Company v. Thomp- 
son, 108 S. W. 453, rev'd, on other grounds, 102 
Tex. 89, 113 S. W. 144 (1908); Ray v. Brother- 
hood of Railroad Trainmen, footnote 31; State 
v. Gegenseitige etc., footnote 41. 
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appellate remedies. For instance, if a by- 
law provides that a member may be ex- 
pelled if he makes an appeal to the courts 
it is void,” and if an appeal to the society’s 
appellate tribunal is not a matter or right 
the member may go to court without ex- 
hausting his remedies in the society." Like- 
wise, a court may intervene where property 
rights are involved and it is manifest that 
the resort to remedies in the order will 
be in vain. 


A number of courts have held. that by- 
laws providing that the property rights of 
a member may be finally and unappealably 
decided by a tribunal of the society is void 
as against public policy. Such a bylaw at- 
tempts to oust the courts of jurisdiction 
and provide for an arbitration or determina- 
tion by an interested party to the contract.” 


Some societies attempted to withdraw 
from the courts the power to determine 
controveries over certificate benefits. Courts 
have been reluctant to approve such action.™ 


He may by-pass the appeal and go di- 
rectly to court if the procedure for his 
appeal is too complicated or expensive, if 
it appears that the appeal will be futile 
and will not be disposed of in a fair man- 
ner, or if the trial and expulsion are void.™ 
lf the rules governing the appeal are un- 
reasonable the appeal may go directly to 
the courts.” 


Where the original proceedings were had 
without notice to the member it is possible 
for him to resort to court action directly. 
Notice is a fundamental requisite to a fair 
trial. The member, of course, may waive 
notice, but the trial record certainly should 
support the presence and participation of 
the member in the hearing.” 


There are a number of cases that hold 
that a bylaw limiting the member’s right to 


% Sweeny v. McLaughnin, 11 Weekly Cas. 486; 
Appeal of Morrislow, 3 Walk, 161. 

% Holomany v. National Slavonic Society, 
footnote 27. 

® Railway etc. Benefit Association v. Rob- 
inson and Brotherhood of Railroad Trainmen 
v. Powell, footnote 75; White v. Greene, foot- 
note 77; Reno Lodge v. Grand Lodge, footnote 
63 


8 Franklin v. Sovereign Camp, footnote 17. 

% Oklahoma Tribe v. Musgrove, 6 Boyce (Del.) 
191, 97 Atl. 867 (1916); Riddle v. General Union, 
footnote 34; Ruterbusch v. Foresters, 162 Mich. 
213, 127 N. W. 288 (1910); Kulberg v. National 
Council, 124 Minn. 437, 145 N. W. 120 (1914). 

8% National Council v. Turovh, footnote 31. 

8‘ Fdminson v. Homesteaders, 93 Kan. 485, 
144 Pac. 826 (1914); Universal Lodge v. Valen- 
tine, footnote 77; Gill v. Ladies Catholic Benefit 
Association, 36 Pa. Super. 458 (1908). 

% Eminent Household v. Payne, footnote 68; 
Donnelly v. Supreme Council, footnote 30; Van 


resort to the courts is entirely valid, even 
though property rights may have to be ad- 
judicated by the society.“ One must re- 
member, however, that the greater number 
of holdings is to the contrary. It would 
seem to be possible for a society to write 
a bylaw that would conform to the law 
on arbitration and that might be accept- 
able to courts in a majority of cases. How- 
ever, I have not found any case where the 
bylaw was similar. The most obvious dif- 
ference is the constitution of the trial body. 
Courts have often héld that the trial body 
was merely an agency of the society and 
that the trial was conducted by a party 
to the controversy. If the bylaw were so 
prepared that it would provide an independ- 
ent arbitrator selected by both parties, the 
objection might be overcome. However, 
the societies themselves are loath to put 
the discipline of their membership in the 
hands of a stranger. Accordingly, they will 
have to chance that, on occasion, courts 
will be called on to intervene. 


It has been held it is not the function 
of courts to review the record of the pro- 
ceedings and trials culminating in a mem- 
ber’s expulsion. The court will determine 
if the appeal board had jurisdiction of the 
member and subject matter. Judicial review 
will usually be denied if such jurisdiction 
is shown.” 


Conclusion 


Remedies open to one wrongfully ex- 
pelled are quite varied. Mandamus for the 
member’s reinstatement, injunction to re- 
strain expulsion and an action for damages 
are among the better-known remedies.” 
An expelled member may recover for all 
the assessments he has paid.” The doc- 


Poucke v. St. Vincent’s Society, 63 Mich. 378, 
29 N. W. 863 (1891); Canfield v. Great Camp, 
footnote 30; Hembeau v. Maccabees, 101 Mich. 
161, 59 N. W. 417 (1894); Rose v. Supreme 
Court, 138 Mich. 372, 85 N. W. 1073 (1901): 
Berry v. Maccabees, 135 Mich. 494, 98 N. W. 
23 (1904); Dick v. Supreme Body, 138 Mich. 372, 
101 N. W. 564 (1904); Monger v. New Era 
Association, 171 Mich. 614, 137 N. W. 631 (1912); 
Brotherhood of Railroad Trainmen v. Swearin- 
gen, 161 Ky. 665, 171 S. W. 455 (1914); Reiden 
v. Brotherhood, 184 S. W. 689 (Tex. Civ. App.. 
1916). 

8 People v. Polish National Alliance, footnote 


39. 

*%® Cason v. Glass Bottle Blowers Association, 
footnote 20. 

® Supreme Court v. Gambati, footnote 31: 
Order of Railway Conductors v. Clark, 159 Ga. 
390, 125 S. E. 841, conformed to 32 Ga. App. 373, 
126 S. E. 160 (1925). 
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trines of waiver and estoppel may, in proper 
cases, be invoked against the member and 
the society. 


From a study of the decisions it is to 
be noted that the right to suspend or expel 
a member of a fraternal benefit society 
is by no means obsolete. Of course, many 
controversies that would have formerly 
reached the courts are now settled amicably. 


Many of the older cases involved sus- 
pension or expulsion because of refusal to 
pay assessments, for changes in occupation 
or for the breach of some promissory state- 
ments. Most societies have long since re- 
adjusted their rates, and few if any of them 
have any penalties for change in occupa- 
tion. Certainly none that I know of have 
promissory warranties, other than the re- 


ligious and occupational societies, and the 
position of these seems to be well known. 


The societies must continue to possess 
the power to expel. Otherwise they would 
be inviting attack from those who would 
plan to destroy them, directly or indirectly. 
It would be especially dangerous, at this 
time for instance, for the societies to be so 
weak that an organized minority could take 
over some subordinate lodges, as the Com- 
munists were taught to do in the labor 
unions. Perhaps the unions were as well 
equipped for expulsion, ouster, fining and 
suspension as the societies. Their difficulty 
may have been in the quality of their dis- 
cipline. But no society would be able to 
maintain discipline or its primary character 
if it did not have definite rules concerning 
those matters. [The End] 





Life Insurance in Estate Programming 


By GREGORY BRUNK 


QOMs 83 million people in the United 
J States and Canada carry approximately 
$235 billion worth of life insurance, double 
the amount of ten years ago. 


According to the National Education As- 
sociation’s Unit 8 of the Consumer’s Edu- 
cation Series, 3 per cent of the national 
income is used in paying for this insurance. 
But 87 per cent of all the property in pro- 
bated estates is from the proceeds of life 
insurance, 


Joseph Trachtman, chosen by the Prac- 
tising Law Institute to write Estate Plan- 
ning, now in its fifth edition, said about life 
insurance: “Sweeping statements about the 
importance of life insurance are common- 
place—but its importance is not overstated. 
Life insurance is often the greatest asset in 
an estate and is a very important factor in 
planning large, as well as small, estates. 


The methods by which it may be used to 


solve problems are countless and are often 
neglected.” 


Federation of Insurance Counsel Convention 


Mayo Adams Shattuck, in the Harvard 
Business Review of May, 1950, said: “The 
virtues of life insurance assert themselves 
with benign insistence; no adequate substi- 
tute for life insurance actually exists for the 
contingency of unexpectedly early death. 
Life insurance supplies the very thing which 
is needed at precisely the moment of great- 
est need, namely, a reservoir of dollars to 
meet a sudden dollar demand.” 


Dunne’s International Insurance Report for 
1951 says: “The desirability of legal reserve 
Life Insurance is no longer a question; it is 
an accepted necessity. The very mood of 
the world, the deep-rooted yearnings of its 
peoples for security; social reforms, govern- 
mental patterns and significant departures 
in the philosophy of taxation, all have served 
as stimuli to the fundamental reasons under- 
lying the growth of Life Insurance protection. 

“Indeed, this mode of protection, of guar- 
anteeing an estate, of savings and accumula- 
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Mr. Brunk is general counsel for the 
Homesteaders Life Company, Des Moines, Iowa 


tion, has ceased to be just one of several 
forms of progressive property acquisition. 
To many today, a vastly increased number, 
it represents perhaps the only way to a 
guaranteed fruition of personal financial 
programs. In this situation the effects of 
taxation, generally advanced living costs 
and other demands upon the individual, 
both public and private, are apparent. 


“In more than a century of public service, 
only a very small fraction—less than one- 
half of one percent—of insurance in force 
has been affected by insolvency of the car- 
rying companies.” 


Dr. Edwin H. White, director of the 
Advanced Underwriting Division of the In- 
surance Research and Review Service, said 
in Dallas, Texas: “Any level premium form 
of life insurance offers the owner three dis- 
tinct functions: The function of pure insur- 
ance, the function of guaranteed investment, 
and the function of systematic capital dis- 
tribution under the property settlement 
option. Life insurance proceeds are dollar 
proceeds. Outside of money in the bank or 
in the mattress, these life insurance pro- 
ceeds are the only property that comes into 
the executor’s hands in precisely the form 
that he needs to meet those dollar obliga- 
tions. The pure insurance function enables 
the estate owner to deploy a lesser amount 
of property in the form of insurance premi- 
ums than will be paid upon the estate 
owner’s death.” 


The premiums for life insurance are taken 
day to day along with outlay for food, hous- 
ing, clothing, amusements, tobacco, liquor 
and gambling. In too many cases it is the 
last dollar which is left over after these 
other expenditures. Dollars not paid for 
premiums are apt to be spent anyway. But 
when death comes “emergency” dollars are 
paid the beneficiaries. Not ordinary or inci- 
dental dollars but emergency dollars. Infla- 


tion or deflation, boom or bust, the dollars 
brought into being by the insured’s death 
are wmportant dollars. 


The direct economic function of life insur- 
ance is to change uncertainty into certainty 
and thus enable the insured to transfer the 
hazard of premature death to the insurer. 
Unlike the process of savings, life insurance 
means certainty because it guarantees a 
definite estate from the moment the first 
premium is paid. From the company’s point 
of view, life insurance is essentially non- 
speculative. No other business operates 
with greater certainty. Competition be- 
tween companies assures that this operation 
is at the lowest possible cost. From the 
insured’s point of view life insurance is the 
antithesis of gambling. Nothing is more 
uncertain than life and life insurance offers 
the only sure method of changing that un- 
certainty to certainty. Failure of the head 
of the family to insure his life against the 
sudden loss of his value through death 
amounts to gambling with the greatest of all 
chances, and the gambling is a particularly 
mean one since in case of loss the dependent 
family and not the gambler must suffer the 
consequences, 

“Man possesses two estates, ‘an acquired 
estate’ and ‘a potential estate’,” says Solo- 
mon S. Huebner. “The ‘potential estate’ is 
his monetary worth as an economic force 
which if given time, may furnish the ability 
to accumulate surplus earnings into an ‘ac- 
quired estate’. The potential value of human 
life arises solely out of its relation to other 
lives. Whenever continuance of a life is 
financially valuable to others, either to fam- 
ily dependents, business associates or educa- 
tional and philanthropic institutions, the 
necessity for life insurance is present.” 


For the overwhelming mass of families 
the potential estate is substantially the only 
kind of estate upon which real dependence 
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can be placed. We have already seen that 
for nearly nine tenths of families that which 
is left at the time of the breadwinner’s death 
consists of life insurance proceeds. The po- 
tential value is dependent almost entirely 
upon time. The overwhelming mass of 
American families own little except the time 
estate. “Time is money” is true only if time 
is granted to earn the money or if there is 
life insurance if time is not granted. We 
live time. Life insurance might well be 
called “time insurance.” It takes time to 
save and to accumulate. The time element 
is the most vital one in any saving program. 
Life insurance grants a condition of status 
quo with respect to the potential estate. It 
makes a mere incident of death, economi- 
cally speaking. It enables the insured to con- 
tinue with his family in an economic sense 
when he can be with them no longer in 
person. Through life insurance the insured 
has projected his earning capacity beyond 
the grave. He is enabled to do for his family 
in absentia that which he would have done 
for them if living. 


The death hazard is immeasurably greater 
than the other commonly insured hazards. 
Only about one building in a hundred ever 
experiences a serious fire loss throughout its 
entire history, whereas one out of every three 
working lives passes before age 65, and all 
remaining must pass thereafter. The aver- 
age fire loss in well-protected cities does 
not exceed 15 per cent of the property in- 
volved. In such cities only about one out of 
every 30 fires is a total loss. The death 
hazard, on the contrary, always strikes a 
100 per cent blow and the loss to the poten- 
tial estate is total. So it seems that the 
death hazard to the potential estate is at 
least 100 times as serious as is the fire haz- 
ard to acquired property. Yet fire insurance 
is almost universally taken as a matter of 
course, even by the ignorant, while death 
protection insurance is definitely avoided 
and must be very persistently emphasized 
and sold. 


Life insurance is corporation finance ap- 
plied to human life values. It is the only 
known method of capitalizing the producing 
value of a life. Every firm represents cap- 
italized earning capacity and good will. 
Why, then, when a man and a woman are 
about to organize the business called a fam- 
ily should there not be a capitalization in the 
form of a life insurance policy of the only 
real value and good will behind that busi- 
ness? Why is it not fully as reasonable to 
have a life insurance policy accompany a 
marriage certificate as it is to have a marine 
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insurance certificate attached to a foreign 
bill of exchange? The voyage in the first 
instance is on the average much longer and 
subject to much greater risk, and in case of 
wreck the loss is of infinitely greater con- 
sequence. 


Life insurance eliminates worry and in- 
creases initiative. It may safely be stated 
that the possession of an adequate amount 
of life insurance causes the average policy- 
holder to eat better, sleep better, feel better 
and, as a result of these, to work better. 


Life insurance forces and encourages 
thrift. Life insurance tends to bring about 
compulsory saving and represents the ac- 
cumulation of small sums (which in all 
probability would not otherwise have been 
accumulated) over a long period of years 
into a substantial total. 


Life insurance facilitates the purchase of 
a home. A life insurance policy should be 
taken out by every mortgagor to hedge his 
mortgage. 


Life insurance creates a self-administered 
estate. There is no necessity for a will or 
the probating thereof and no cost of admin- 
istration and no delay in settlement and no 
publicity with respect to the inheritance. 
Litigation between heirs is eliminated and 
the numerous annoying and delaying details 
usually connected with the settlement of a 
small estate under a will are avoided. 


Life insurance is a kind of last will. 
Heretofore man has been prone to think 
of his last will as applicable only to his 
material possessions. He has forgotten him- 
self, his potential estate. His own life value 
probably constitutes 90 per cent of all that 
he owns, yet he thinks only of the 10 per 
cent and forgets the 90 per cent. He thinks 
fondly of his “personal estate” and forgets 
the “person” in that estate. 


A man should realize that he should have 
two wills, a life will and a property will. 
The life insurance trusts of one kind or 
another are just as applicable to the future 
management of the potential value left 
under the terms of a life will as are such 
arrangements with reference to the property 
estate bequeathed under the terms of a 
property will. 


Life insurance expedites the disposition 
of the insured’s other property. The majority 
of estates are encumbered one way or an- 
other, or present serious problems of admin- 
istration. Life insurance is a hedge against 
such contingencies. Proceeds of life insur- 
ance often serve to effect a prompt settle- 
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ment of the estate through payment on 
loans on property, plus outstanding admin- 
istration costs, taxes, last illness expenses 
and funeral costs. 


Life insurance serves as a_ safeguard 
against the depletion of the estate. It avoids 
forced liquidation of any portion of the 
estate. The proceeds are available to put 
the deceased’s real estate or other business 
on a better paying basis. In the case of 
temporary sources of incomes, such as con- 
tracts, royalties or patents, it may offset the 
contemplated decline in the family income. 
Should it be found necessary to shift a 
considerable portion of the estate from 
highly remunerative but excessively specu- 
lative securities to investment securities 
with lower yield, the shrinkage in income may 
be compensated by the insurance proceeds. 


Where the owner’s business is so organ- 
ized as to make its division into units unde- 
sirable, life insurance may be used to make 
proper provision in cash for various mem- 
bers of the family. Where advantageous to 
sell the business to certain of the bene- 
ficiaries, life insurance proceeds may serve 
as a basis for fair settlement among the heirs. 

Life insurance affords protection against 
the claims of the insured’s creditors. Hueb- 
ner says: “The sign ‘Welcome’ may be in 
every home but it should not be for the 
creditors in the event of the home owner's 
bankruptcy.” Most states have exemption 
laws protecting life insurance. 

Life insurance policies particularly suited 
for retirement income for the insured and 
for the insured’s spouse are issued by most 
companies. No other method of replacing 
the loss of income on retirement is as 
satisfactory or adequate. 


Do not forget the problem of enforced 
retirement by reason of disablement. Dis- 
ability coverage as well as waiver of pre- 
mium riders should be seriously considered. 


Life insurance may furnish income in the 
form of annuities. A fair rate of return on 
the owner’s property may be insufficient 
for proper maintenance during his old age. 
He cannot afford to take a portion of his 
principal for living expenses because this 
would reduce his annual income, but he can 
procure certainty by buying an annuity 
which will last as long as his life, whether 
it be long or short. Annuities may be pur- 
chased in connection with life insurance by 
persons otherwise uninsurable. The bene- 
ficiary of the annuity policy need not be the 
beneficiary of the life policy. 
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Life insurance can be bought specifically 
for the purpose of educating the insured’s 
children. The companies have given much 
thought to policy forms adapted to that 
purpose. 


Life insurance can be bought specifically 
to take care of the insured’s dependent 
parents or other aged dependents. An in- 
expensive “survivorship annuity” may be 
used to guarantee the desired income. 
Should the dependent predecease the pur- 
chaser such a policy becomes void, and at 
no time does it possess a cash surrender value. 


Life insurance proceeds can be earmarked 
so that beneficiaries can use the proceeds 
to purchase nonliquid property from the 
estate or trustee, 


There are thousands of wills providing 
for cash legacies to household employees, 
friends or others not closely related to the 
testator. In such cases worth-while savings 
of inheritance taxes may be available if 
life insurance is used to pay lump sums 
to the intended legatees in place of the 
legacies in the wills. 


Loss of the marital deduction by the prior 
death of the spouse creates a higher tax 
liability on the property owner’s death. In- 
surance on the life of the spouse can hedge 
against this loss. 


There are times when the estate planner 
can use life insurance dispositions based 
upon the contemplated diclaimer of the pro- 
ceeds. by the beneficiary. See the article by 
Gordon S. Miller, attorney for the Metro- 
politan Life Insurance Company, in the 
Journal of the American Society of Chartered 
Life Underwriters, December, 1950, and Har- 
rison Clapp’s article in the 1949 Proceedings 
of the Insurance Section of the American 
Bar Association, page 41. 


Life insurance can be used to make con- 
tingent interests marketable. Frequently 
the owner of assets bequeaths the entire 
income to the widow throughout her life, 
the property itself to be distributed upon 
her death to certain heirs who may then 
be living. Such heirs possess a valuable 
right under the will but it is a contingent 
one and may be lost in case of death dur- 
ing the lifetime of the widow. Life insur- 
ance permits such heirs to give this 
contingent interest a market value for the 
purpose of a sale or loan. Such protection is 
furnished most cheaply through a contin- 
gent or survivorship policy. Such policies 
may be secured by the payment of a single 
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premium in advance or may be paid’ for 
by annual premiums continuing during the 
joint duration of the two lives. 


Life insurance permits donors to educa- 
tional and philanthropic institutions to 
make gifts without depleting their existing 
capital. Life insurance bequests can be 
created out of current income where the 
insured sets aside periodically a percentage 
for the community purpose that he has in 
mind. The benefaction is created out of 
earnings and thrift following the taking of 
insurance. In the absence of such insurance 
the bequest would probably never have been 
started at all and in any case it would have 
remained much smaller, viewing the prob- 
lem in its relation to the wealth actually 
owned by the donor. 


If a charity is made owner of a policy, 
premiums paid thereon constitute an allow- 
able deduction from gross income within 
the limit of 15 per cent of adjusted gross 
income for all charitable contributions. By 
this means a truly substantial endowment 
for a charity can be created, of greater sig- 
nificance both to the charity and as a 
memorial to the donor than annual cash 
contributions. 


Not infrequently, 
ments provide for the continuation of an 
employee’s salary after his death. Life in- 
surance may be used to create a fund to 
pay off such an obligation. 


Investment is one of the most important 


functions of life insurance. It has the 
psychological effect of establishing a com- 
pulsory savings program, requiring the ac- 
cumulation of funds which might otherwise 
be spent for frivolous purposes. It estab- 
lishes a type of security which, properly 
maintained, does not “go below par,” and 
may result in a considerable profit if the 
insured meets an early death. It provides a 
guaranteed fixed income, which is most im- 
portant in view of the fact that the dividend 
return from all other forms of securities 
may diminish or vanish entirely in periods 
of depression when most needed. 


While the talk these days concerns infla- 
tion we should remember that in dealing 
with life insurance we are dealing with 
contracts of long possible duration. None 
of our economic studies show any trend 
line that is always up. Last month Mr. 
Linton of the Provident Mutual reminded 
his group that the higher prices rise the 
harder they fall. As this is written the 
Dow-Jones averages are for the first. time 
back to their 1930 figures. History has a 
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compensation agree- 


way of repeating itself even if no one is 
able to time the event. 


However, for those afraid that inflation 
has not run its course, the American Insti- 
tute for Economic Research in its current 
Life Insurance and Annuities from the Buyer's 
Point of View recommends two hedges: (1) 
The purchase of’ additional amounts of term 
insurance. (2) The purchase of common 
stocks of companies and industries that 
probably will benefit from inflation and 
rising prices. 

Life insurance is a definite protection 
against deflation. It relieves the insured 
from an investment burden, substituting 
skilled investment counsel in lieu of his 
unwise selections, and places his funds in 
a well diversified portfolio. It also guards 
against unwise speculation by one not 
trained in the vicissitudes of the market. 

One who is well insured has a definitely 
improved credit position and is preferred 
for loan purposes. 


The president of the Federation of In- 
surance Counsel, Mr. Appleman, has said: 
“Strangely enough, insurance may also be 
a type of speculation. Suppose one has a 
client who has large amounts of capital 
which he desires to invest. His income tax 
rate is probably very high, so that an invest- 
ment in government bonds returning 2.5% 
gross may, after taxes, amount only to 
1.2%. If this individual should purchase 
ten-pay life policies and prepay the pre- 
miums on a discounted basis, his investment 
cannot possibly go below par. If he should 
die at any time before the prepaid pre- 
miums are consumed, the estate will receive 
the face of the policies plus the unearned 
premiums. His dividends from the poli- 
cies will be received annually and are not 
taxable as income since these are consid- 
ered to be a return of capital. Thus, in 
this regard, his investment in insurance is 
far better than a like investment in govern- 
ment bonds.” 


Life insurance has value to society at 
large because it promotes a sense of re- 
sponsibility, strengthens family ties, lessens 
family discords, minimizes intemperance 
and often by its requirements brings a 
realization of the benefits of right living. 
Life insurance curtails the expense of the 
public treasury, of almshouses, of police, 
of criminal courts and prisons. 


By carefully restricting the admission to 
membership and by requiring answers to 
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numerous questions relating to intemperate 
habits, the applicant’s attention is forcefully 
directed to the close relations between tem- 
perate living and longevity. Physical ail- 
ments are frequently discovered as a result 
of physical examinations. The information 
thus obtained leads to the application of 
remedies and results in the conservation of 
the value of many lives for the benefit 
of the community. 


Life insurance companies have taken an 
important part in the conservation of health. 
Prevention of loss is the greatest insurance 
of all. The maintained potential value is 
better than a premature payment of cash 
to indemnify loss. The whole life insurance 
setup is inextricably bound up with life 
conservation. 


The business uses of life insurance afford 
a boundless field for study and thought 
because there are few men, indeed, who 
do not at some time face a business situa- 
tion, the solution of which would be made 
simpler and less hazardous through the 
medium of some kind of life insurance. 


The policy taken for the direct protection 
of the family can alleviate in a measure 
a financial injury caused by the death of 
the income producer, while the business 
policy, since it conserves the efficiency of 
the insured’s business, may be instrumental 
in bringing about the continuation of the 
larger income from a successful business. 
Business adversity practically always means 
family adversity and to have business insur- 
ance which protects the business against 
disaster is in reality also family insurance. 


The surrender or loan value of a policy 
is a real asset which enhances the credit 
of the businessman because it is available 
on demand irrespective of the general finan- 
cial conditions which may prevail and at a 
fixed rate of interest. During periods of 
panic, such stringencies often prevail in the 
credit market as to make impossible a float- 
ing of loans even on the business collateral. 
At such times millions of dollars have been 
borrowed on life insurance policies and nu- 
merous businessmen, firms and_ corpora- 
tions have used their life insurance contracts 
as a means of meeting payrolls or other 
pressing obligations. The loan values have 
been used to purchase property at dis- 
tressed prices. 


To the banker, the man at the head of 
the business is a very important asset, and 
he may feel that while the business itself 
does not warrant a loan the business plus 
the man who manages it would justify the 
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extension of credit. The personal loan is 
nearly always an honor loan where the life 
of the borrower has been investigated. 


Life insurance is used as security for 
bond issues. If the owner survives the 
business is likely to prosper, with the result 
that the security behind the bonds is ade- 
quate. Should the insured die before the 
expiration of the bond period (and this is 
the real contingency that the creditors 
desire to be protected against) the business 
receives the full face value of the policy 
and the loan can be paid. 


Life insurance may be used for effecting 
loans by persons who possess no tangible 
security whatever but who are trusted by 
the lenders because of their ability and 
integrity. Many times this has permitted 
the financing of an education. Many a 
young man has been able to borrow the 
initial supply of capital to start in business 
with the aid of life insurance. 


Life insurance enhances the value of an 
endorsement or any other obligation when 
the endorser or debtor is not the possessor 
of marketable collateral. 


Life insurance is a hedge to protect the 
good will and tangible assets of a business. 


Life insurance is used by contractors to 
hedge against the death of the contractor 
in the assumption of contractual commit- 
ments extending over considerable periods 
of time. Bonding companies appreciate this 
service. 


Life insurance is used to hedge against 
losses already sustained because of shrink- 
age in the dollar valuation of the owner's 
property or securities. The owner of a 
business or security has a right to believe 
that he can retrieve the losses but that if 
he dies his estate otherwise will be in 
difficulty. 


It has been estimated that some two 
million families are interested economically 
in a small partnership or corporation. For 
those families the business interest is the 
very heart of the estate. To a substantial 
degree surplus earnings are plowed back 
into the enterprise so that in probably the 
majority the interest in the business and 
the estate are virtually synonymous. The 
business interest is essentially speculative, 
the value fluctuating tremendously as bad 
times succeed good times. In the three-year 
period 1931 through 1933, 10, 11 and 12.6 
per cent of the business enterprises listed 
with Dun & Bradstreet failed. If certainty 
for the families and for business associates 


I L J— September, 1951 


inte 
shi 
suit 
to 

the 
anc 
par 
acti 
sho 


I 
ove 
cas 
is © 
Ins 
of | 
to 

no 
the 
agr 
inst 
hei 
age 
los: 
to I 
sio1 
wh: 
Lif 
sur 
exp 
ace 
har 
the 
pre 
or { 
ven 
pro 
wit 
able 
A 
qua 
con 
oth 
ben 
cor 
tof, 
tair 
pre 


Fed 





nee 


is to be created out of this uncertainty it is 
vital to bring into this picture the security 
function of life insurance. 


A purchase plan can create a market and 
provide that the value of the business in- 
terest shall be at least equal to a stated 
figure. It converts the speculative cyclical 
business interest of the deceased into cash 
which may then be diversified properly in 
nonspeculative investments for the family 
benefit. 


A purchase plan recognizes that there 1s 
a distinction between active and inactive 
interests in a close corporation or partner- 
ship. It recognizes that an investment 
suited to a businessman may not be suited 
to his widow and children. It recognizes 
the fundamental principle that management 
and ownership of a close corporation or 
partnership are inseparable and that when 
active managership goes, ownership also 
should go before it is forced to. 


Insurance permits the survivors to take 
over the speculative interest and to give 
cash to the heirs of the family head who 
is no longer there to fight for their interests. 
Insurance minimizes the spirit and capacity 
of the surviving members of the enterprise 
to drive a hard bargain in recognition of 
no other market and the defenselessness of 
the heirs. A properly drawn purchase 
agreement adequately supported by life 
insurance alleviates the possibility of the 
heirs’ being denied participation in the man- 
agement of the business to their consequent 
loss and the hazards of their being subjected 
to being frozen out by unjust dividend omis- 
sions, and it avoids the legal difficulties 
which are likely to occur in such event. 
Life insurance may be used to prevent the 
surviving business enterprisers from being 
exposed to the introduction of outside un- 
acceptable interests into their otherwise 
harmonious group. Without life insurance 
the survivors in the business may not be 
prepared financially to purchase the stock 
or they may be compelled at a most incon- 
venient time to borrow funds or to sell 
property to obtain funds or to make deals 
with other outsiders only a little more desir- 
able than other contenders for the business. 


A fairly drawn purchase agreement ade- 
quately supported by life*insurance inspires 
confidence in the concern on the part of 
other business or financial interests, thus 
benefiting the business and credit of the 
corporation. Such an arrangement helps 
to protect valuable employees against uncer- 
tain conditions of employment and tends to 
prevent them from leaving the service. 
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Partnerships are in an especially unfor- 
tunate position, for the liquidation of the 
interest is unavoidable. ‘The partner's in- 
terest is in assets only, whereas a stock- 
holder’s interest is in the business. A partner's 
interest must be liquidated, whereas a stock- 
holder’s interest is maintained. 


Properly drawn buy-and-sell agreements 
are of great value in fixing the valuation of 
the decedent’s interest for estate tax purposes. 


Barron’s published a series of articles 
which have been reprinted in a book en- 
titled Insuring Your Business. After a dis- 
cussion of the many kinds of risks a business 
is insured against, the author, Fred C. 
Crowell, Jr., said: “Important as are the 
capital assets of a business, equally impor- 
tant are its human assets—the keymen who 
are in a position of responsibility. In the 
opinion of many insurance men, the loss of 
those human assets can be far more serious 
to a company than loss of capital assets. 
They also should be insured in accordance 
with their actual value. ... 


“Business life insurance automatically cre- 
ates a constantly increasing secondary cash 
reserve which serves as a cushion and which 
may well be a life saver for the business in 
times of a depression or other emergency. 
... It helps more than any other kind of 
insurance coverage to stabilize the credit 
standing of a business organization.” 


Use of Books 


I believe that insurance counsel would 
like to know where the authorities are, so 
in a sort of “Use of Books” course, I proceed. 


Dr. White has written a widely used text, 
Business Insurance. 


His institution, The R and R Service, 
has published A Compendium of Business 
Insurance Agreements, by James L. Miller, 
director of the Special Studies Division. It 
details the use of life insurance in business, 
the estate planning team, insurable interest, 
validity of buy-and-sell agreements, tax 
problems, valuation problems, settlement 
options and other important points to watch 
in drawin@ the agreements. It includes a 
check list of necessary data and a bibliog- 
raphy which lists pertinent articles, text 
books and services, all very valuable to the 
seeker of information in this field. Then 
follow 412 pages of charts, observations and 
forms, complete agreements and particular 
clauses. 
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The Journal of the American Society of 
Chartered Life Underwriters carries very fine 
articles on the many problems of estate 
planning. A topical index is published in 
the September issue of each year. It in- 
dexes the articles by authors as well as by 
content under subheads, which include 
“Business Life Insurance,” “Estate Plan- 
ning,” “Life Underwriter Teamwork” and 
“Taxation.” 


Prentice-Hall published a very valuable 
pamphlet entitled Questions and Answers on 
Business Insurance, which includes a check 
list of important provisions to be considered in 
the preparation of a buy-and-sell agreement. 


The Equitable Life Insurance Company 
of Iowa has published Legal Questions In- 
volved in Business Insurance, which is well 
worth checking by any lawyer interested in 
this field. 


Robert W. Hamilton of the Penn Mutual 
Life Insurance Company has prepared for 
its agents valuable literature in this field. 


The legal department of the Pacific Mu- 
tual Life Insurance Company has issued to 
its underwriters a very excellent mono- 
graph entitled Business Insurance. It con- 
tains a well worked out section on “Tax 
and Legal Pitfalls of Stock Purchase Agrece- 
ments.” It is recommended. 


The life insurance companies are giving 
increasing attention to the problems of busi- 
ness agreements and the use of life insur- 
ance to fund them, and many are furnishing 
their agents valuable aids along these lines. 


The insurance periodical field is constantly 
giving space to such problems. So are the 
publications taken by financial institutions 
and trust departments. 


The proceedings of the Legal Section of 
the American Bar Association contain sig- 
nificant articles. The article by Harrison 
B, Clapp of Massachusetts Mutual Life in 
the 1949 report of the Section of Insurance 
Law, page 41, contains many valuable ref- 
erences and authorities. 


The Committee on Continuing Legal Edu- 
cation of the American Law Institute, in 
collaboration with the American Bar Asso- 
ciation is publishing currently vegy valuable 
monographs such as Lifetime and Testamen- 
tary Estate Planning, Organizational Problems 
of Small Business, The Drafting of Corporate 
Charters and By-Laws and The Drafting of 
Partnership Agreements. These monographs 
are recommended particularly for the aver- 
age lawyer. Support of the American Law 
Institute in the program is also recommended. 
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Some have described Mayo Adams Shat- 
tuck’s An Estate Planner’s Handbook as “The 
Bible of the Estate Planner.” The original 
edition was reprinted in 1950. An appendix, 
“The Revenue Act of 1948,” has been added, 
Several speeches of Mr. Shattuck’s have 
been fully reported in the Commercial and 
Financial Chronicle in Volumes 163, 167, 171 
and 172. 


William J. Bowe, one-time chief counsel 


. of one of the old estate planning organiza- 


tions in the country and now a professor at 
Vanderbilt, has published a small but fine 
book on Tax Planning for Estates. 


Our president, John Alan Appleman, whose 
achievements amaze me, is the editor of the 
monumental 25-volume work published by 
West Publishing Company entitled Jnsur- 
ance Law and Practice. Many, many of the 
problems of the estate planner are therein 
discussed. 


Tax Problems 


Now, for a brief discussion of the tax 
problems involved in the use of life insur- 
ance jin estate programming. 


First a word of warning: 


Randolph Paul, in an article “The Re- 
sponsibilities of the Tax Adviser,” pointed 
out that although the “tax law begins with 
the statute, it has no ending there”; that a 
tax adviser “must constantly make accurate 
appraisals of changes in the climate of ju- 
dicial, legislative, and administrative opin- 
ion”; that it is not enough for him to “know 
the present and future of the tax law”; and, 
indeed, that the tax adviser who “draws a 
trust instrument is a bold man if he moves 
forward without knowing the applicable law 
of perpetuities and the relevant rules gov- 
erning powers of appointment; he had bet- 
ter have an acquaintance in the field of trusts 
and estates, corporate reorganizations, part- 
nerships, domestic relations, real estate, evi- 
dence; the list can be stretched to cover 
almost the whole area of law.” 


Professor Casner of Harvard Law School 
says in the Harvard Law Review of Novem- 
ber, 1949, with respect to “Estate Planning 
Under the Revenue Act of 1948”: 


“The impact of a new tax law upon estate 
planning is most directly related to a savings 
of taxes. Yet it is clear that the saving of 
taxes is only one consideration among many 
in estate planning, and, consequently, that 
the plan which results in the least tax bur- 
den is not always the best plan.” 





How important tax consequences can be 
is seen in Spiegel v. Commissioner, 49-1 ustc 
{ 10,703, 335 U. S. 701, 93 L. Ed. 330. There 
the donor’s possibility of regaining a $1 
million trust corpus had a value, based upon 
the law of probabilities, of $70 at the time of 
his death. Nevertheless, an additional tax 
of $450,000 was assessed because the court 
held that the full value of the trust corpus, 
not the value of the decedent’s interest, was 
required to be included in his taxable estate. 
He had no intention of retaining any inter- 
est, no thought that he might ever get the 
property back. He simply neglected to say 
how the trust assets should be distributed 
if all his children and all his grandchildren 
predeceased him. Had he any appreciation 
of the tax consequences involved, there can 
be no question that he would have assigned 
his interest during life to some charity or 
even to the United States. Had he given 
his $70 interest to the United States while 
he lived, his estate would have avoided a 
tax liability of $450,000. Three judges dis- 
sented; one judge concurred on a limited 
point only. The effect of this decision has 
been mitigated by the Technical Changes 
Act of 1949, 


The totally inequitable result in the Spiegel 
case, the divided opinion of the judges of 
the Supreme Court, the legislative reaction 
to it, the surprise of the tax writers, all give 
point to Randolph Paul’s warning. 


These factors also dictate restraint in my 
attempting to discuss in detail the tax ques- 
tions involved in “Life Insurance in Estate 
Programming.” 


I will content myself with pointing out 
that life insurance programming must be 
done with full recognition that all of the 
following methods of taxation must be consid- 
ered: personal property, money and credits, 
municipal, state and federal income (includ- 
ing capital gains and cost basis problems), 
state and federal gift, state and federal estate 
and state inheritance. The resourcefulness 
of our taxing bodies has probably added 
others, 


The estate plan should consider the tax 
implications to the insured, to the purchaser, 
to the owner, to the beneficiary, to the sec- 
ondary beneficiary, to the contingent bene- 
ficiary, to the transferor, to the transferee, 
to the corporation, to the stockholder, to the 
partnership, to the partner, to the estate and 
to the executor (particularly where the in- 
surance is not a part of the probated estate 
but is a part of the taxable estate); at 
the time of applying for the insurance, at the 
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time of transferring the insurance, at the 
time of death, at the time of filing proofs 
of death, at the time of selection of the 
option, at the time of the exercise of a 
power of appointment, at the time of col- 
lection and at the time of commutation or 
buying back of a settlement agreement. The 
statutes have given many dates to be con- 
sidered, such as January 10, 1941, October 
25, 1949, and September 23, 1950. 


Professor Bowe takes Cerf v. Commis- 
stoner, in 44-1 ustc J 10,104, 141 F. (2d) 564, 
varies the transactions somewhat and as- 
sumes the following facts: 


“To reduce his estate taxes an ingenious 
individual transferred to his wife as joint 
owner a one-half interest in all his securi- 
ties. When he discovered that in spite of 
the substantial gift tax incurred the full 
value of the securities would nevertheless 
be included in his taxable estate at death 
he demanded and received the property back 
—only to learn that in giving it back his 
wife had also incurred a gift tax. She was 
now without funds to pay the tax but a far- 
sighted Congress had adequately protected 
the Government by providing that he as 
donee was responsible for the payment of 
this tax, in the event the donor [his wife] 
failed to pay.” 


Bowe then concludes: “No plan should 
ever be devised nor any transfer of property 
made without the approval of competent 
counsel.” (Sometimes I wonder who can 
claim to be competent counsel.) And quot- 
ing Bowe again: “The concept ‘of a gift as 
a taxable event and the concept of a gift as 
a property transfer differ materially in many 
instances. ... To this confusion in concepts 
may be added the tax differences between 
taxable gifts which eliminate the estate tax 
and those which fail of this objective, those 
which shift liability to the donee and those 
which do not, and lastly, those transfers 
which are gifts for gift tax purposes but not 
for either estate or income tax purposes.” 


Many of the tax cases point out that it 
is not equity or common sense that con- 
trols, but the law. 


Since the enactment of the Revenue Act 
of 1948, we are all aware of that amazing lit- 
tle phrase “the indirect payment of premiums.” 


Myron L. Gordon, in “Will Drafting Un- 
der New Tax Laws,” 87 Trusts and Estates 
93, said something like this: “Drawing a 
beneficiary designation with an eye to the new 
tax law is like making love to an elephant; 
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it is hazardous; it is usually years before 
the results are seen; and the results, when 
achieved, may be tremendous.” 


With this short statement of the compli- 
cations in the tax considerations, it is easy 
to understand why Appleman, Shattuck, 
Bowe and other authorities warn against 
making the tax considerations a too impor- 
tant part of the planning. It is obvious that 
irrevocable transactions based on tax con- 
siderations should not be lightly had. 


Appleman, in an article in the American 
Bar Association Journal, December, 1950, 
page 982, says: “The biggest hindrances in 
the field of estate analysis are two types of 
persons—the quack and the charlatan. The 
quack may be, but is not necessarily, a 
lawyer. He has learned a little of the stock 
language employed which he uses very glibly, 
and pretends to much greater knowledge 
than he possesses. The family attorney, 
trust officer, or insurance representative 
should shun such a man as he would a 
forest fire. The charlatan is often one who 
styles himself a ‘tax expert’. A real tax ex- 
pert is indispensable to the success of an 
estate plan, and an estate analyist must have 
considerable knowledge of this type. The 
pseudo ‘tax expert’ is one, however, who 
looks to the loopholes which exist in pres- 
ent laws, and shapes an entire plan toward 
effecting some tax savings through the use 
of such legal loopholes. In doing so, he 
subordinates the plan itself to the tax phases 
which is improper; he forgets that such 
loopholes, moreover, will be closed by ju- 
dicial construction or by new legislation 
prior to his client’s death, and he plunges 
his client, or possibly his survivors, into 
long and expensive litigation, with an all too 
frequently disastrous result. Often the charla- 
tan can be recognized by his charging upon 
a percentage basis of what he claims to 
have saved his client in taxes.” 


Life insurance as a part of the estate plan 
affords many a legitimate tax saving. In 
many particulars it enjoys advantages over 
other forms of property. Congress destroyed 
some of these advantages when it took away 
the exemption from estate taxation. We 
should all be vigilant in watching further 
legislative attempts to minimize these ad- 
vantages. 


But let me emphasize that the tax ad- 
vantages in insurance represent a secondary 
function, which should be subordinated to 
the primary creative functions of pure in- 
surance, that is, guaranteed investment ac- 
cumulation and systematic distribution of 
proceeds. 
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Settlement Options 


Now I wish to discuss settlement options 
which serve this function of “systematic dis- 
tribution of proceeds.” 


It is estimated that $4 billion of insurance 
proceeds are now being held by life insur- 
ance companies and being disbursed according 
to these planned systems of distribution. 
Many times this amount will be payable 
when policies mature by endowment, death 
or surrender, for much of the insurance in 
force carries such installment settlement 
agreements. 


These options usually provide that the 
proceeds available when a policy matures 
may be (1) left at interest, (2) paid in in- 
stallments of a certain amount, (3) paid in 
installments to cover a certain period or 
(4) used to purchase what amounts to an 
annuity for life. 


The principal characteristic of the op- 
tional settlements (other than the interest 
option) is that they result in the complete 
exhaustion of the original principal pursu- 
ant to a definite schedule which must be 
adhered to rigidly. Power may be given to 
a beneficiary to withdraw the principal, 
either entirely or at the rate of so much per 
annum, or some principal may be payable 
outright immediately—but that generally is 
the only escape from the rigidity of the 
arrangements. 


If the insured fails to elect, the right 
usually is granted to the beneficiary. 


The settlement agreements have proved 
to be as popular with the courts as with the 
public. See Mutual Benefit Life Insurance 
Company v. Ellis, 6 Lire Cases 928, 125 F. 
(2d) 127, 7 Lire Cases 125, 316 U. S. 665. 
Some of the reasons for the great popu- 
larity are: 


(1) The stability of the life insurance 
companies when most other financial insti- 
tutions disappointed their patrons. 


(2) The recent emphasis upon pensions 
and other social security ideas. 


(3) The general utility of settlement 
agreements in accomplishing definite pur- 
poses, such as: 


(a) The protection of a widow or other 
beneficiary without experience in business. 


(b) The guaranteed investment return. 


(c) The statutes of many of the states 
which exempt such proceeds from the bene- 
ficiaries’ creditors and permit the prohibi- 
tion of assignment. 
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(d) The insured can provide emergency 
sums, educational funds, income to bene- 
ficiaries or retirement income for himself. 


(e) The ease of operation as contrasted 
with an estate or trust administration. 


(f) The ability to avoid the second estate 
problem by passing the insurance estate to 
the second beneficiary upon the death of 
the first. 

(g) In the absence of a large insurance 
estate or the need for the exercise of trus- 
tee discretion, the fixed insurance installment 
or annuity arrangement, especially if sup- 
plemented by a right to an emergency fund, 
is as satisfactory to a beneficiary as an ar- 
rangement with a corporate or individual 
trustee, and there is no commission to be 
paid. 

(h) Many communities lack adequate trust 
facilities, and settlement options furnish the 
only practicable way of carrying out the 
insured’s plans. 


(i) There are many tax minimization pos- 
sibilities in the skillful use of settlement 
options. 


(j) To permit accumulation of income 
during a beneficiary’s minority to avoid the 
appointment of a guardian where it is antici- 
pated that other incomes will be available 
for maintenance and education. 


(k) Family income policies permit pro- 
gramming for the family’s needs. 


(1) The relative freedom of litigation over 
property passing by settlement options. 


The Jowa Law Review published in No- 
vember, 1942, and March, 1943, a very dis- 
tinguished paper on “Insurance Settlement 
Agreements” by Orville F. Graham, now 
vice president and general counsel of the 
Paul Revere Life Insurance Company. He 
discussed competently the company’s right 
to offer settlements, the insured’s right to 
bond the beneficiary, the testan#€ntary ques- 
tion, the rule against perpetuities, accumula- 
tions, insurance spendthrift trusts, taxation, 
excess interest and amount payable, admin- 
istrative problems, nondiscretionary powers, 
double indemnity, change of beneficiary, 
who may elect, effect of assignment, pay- 
ment to trustees for infants under settle- 
ment agreements, common disaster and 
simultaneous deaths and misstatement of 
age. Each of these problems is spelled out, 
the authorities are discussed, the author ex- 
presses his opinion. It is very well done 
indeed, Also see Graham, “Dispositions 
Under Supplementary Contracts,” Proceed- 
ings of American Legal Section, American 
Life Convention, 1936, page 93. 
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The Journal of the American Society of 
Chartered Life Underwriters published in 
June and September, 1949, a paper on “Some 
of the Legal Problems Created by Optional 
Settlements” by Deane C. Davis, vice presi- 
dent and general counsel, National Life 
Insurance Company of Vermont. He dis- 
cussed, also competently, the comparison 
of settlement agreements and insurance 
trusts, power to hold funds, the liability of 
an insurance company for federal income 
and estate tax, spendthrift provisions, rules 
of property in settlement options (such as 
the rule against perpetuities, the rule which 
prohibits the limiting of any estate on a fee, 
the rule that the disposition of property by 
a person to take effect at his death must be 
made by will), the right of a beneficiary to 
anticipate installment payments, the trus- 
tee’s power to elect settlement options, the 
question whether a guardian can elect the 
options, administrators and executors, minors, 
settlement options and assignments, abso- 
lute assignment of policy, collateral assign- 
ment of policy, assignment of the settlement 
agreement itself, settlement options and 
buy-and-sell agreements, and taxation of 
payments under settlement options. 


James L. Miller, in A Compendium of 
Business Agreements, states: “A matter of 
increasing importance in connection with 
business insurance agreements is the use of 
settlement options. 


“If such options are used, extreme care 
must be exercised. Otherwise, very serious 
consequences may result! Delay may culmi- 
nate in litigation by the surviving partners, 
who want the decedent’s business in- 
terest ‘now’! Creditors may feel that their 
rights are being infringed upon. The exec- 
utor or administrator of the decedent’s estate 
may encounter difficulties. These are not 
consequences which necessarily must follow 
from the use of settlement options! Unless 
the options are properly handled, however, 
there is a good probability that one or more 
of the events mentioned may occur.” 


“The finest treatise known to this writer,” 
says Mr. Miller, “on the subject of settle- 
ment options in connection with business 
insurance agreemients, is an article, ‘Settle- 
ment Options and Survivor-Purchaser Agree- 
ments, by George J. Laikin, which appears 


in the June, 1950... C. L. U. Journal. 


“Every individual who contemplates the 
use of settlement options in connection with 
a business insurance agreement should read 
Mr. Laikin’s article in its entirety before 
proceeding with such a plan. That this may 
be assured, this writer has purposely re- 
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frained from quoting from any passages 
here, lest the reader think that such a digest 
is sufficient for his purposes.” ; 

The article by Mr. Laikin, so highly in- 
dorsed by Mr. Miller, concludes with the 
following: 


“This search for the ‘right’ answer has 
led into many fields of law. The problems 
and ramifications are myriad. But the con- 
clusion is warranted that settlement options 
can be used effectively with a survivor- 
purchase agreement, provided: (1) the 
estate of a prospective decedent is not 
confronted with additional tax hazards and 
burdens as a result of such an arrangement; 
(2) the arrangement permits either the sur- 
vivor or the trustee to call for the cash so 
that the survivor is assured that he will 
obtain the business interest, simply and 
without delay, and the trustee is protected 
against liability for taxes and possible 
claims of creditors; (3) if a trustee is used 
—and such arrangements are strengthened 
by the use of a trustee—it is given protec- 
tion and guidance in the exercise of its 
discretion by appropriate objective stand- 
ards incorporated in the agreement.” 


Lawrence M. Bregy, attorney for the 
Penn Mutual Insurance Company, is the 
author of an excellent article entitled “In- 
surance Settlements and the Marital Deduc- 
tion” which appears in the 1949 Proceedings 
of the American Life Convention. 


A manual entitled “Settlement Options,” 
published by Flitcraft, Inc., Oak Park, Illinois, 
sets forth in summary form the current op- 
tional settlement practices of the various 
life insurance companies. 

The above authorities demonstrate the 
problems involved in settlement options, 
but they also demonstrate the highly intelli- 
gent effort being made to solve the problems 
and the intense company interest in en- 
larging, with safety, the value of settlement 
options to the estate plan and in increasing 
the flexibility in adjustment thereto. 


Trusts 


An insurance trust may be indicated if 
it is desired to give someone discretionary 
power to change the schedule of payments 
or the payee; if the insurance company 
practices do not permit the planner to take 
care of unborn persons, unnamed spouses, 
children who may be adopted in the future, 
and “issue”; if no provision can otherwise 
be made for continuance of installment 
payments to secondary beneficiaries or for 
the termination of the rights of a widow in 
case of remarriage; if it is desired to give 
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someone power to advance principal with- 
out creating a taxable power of appoint- 
ment, or to avoid guardianship for minor 
beneficiaries; if there be skepticism as to the 
ability of beneficiaries to manage and retain 
capital, or determination to keep capital 
away from present or future spouses or 
children; or if the insured simply has a 
desire to continue to rule after his death. 


Maitland gave his opinion, in his Selected 
Essays, that the trust is “the greatest and 
most distinctive achievement performed by 
Englishmen in the field of jurisprudence.” 


Trusts can be set up as living trusts or 
as testamentary trusts. They can be re- 
vocable or irrevocable. 


The revocable living trust can be brought 
into being during the life of the grantor and 
without loss of control on his part; such a 
trust can provide not only the program 
which will control his estate after death 
but also the active managerial committee or 
team which is charged with carrying the 
plan into effect. The device is inexpensive. 
It is not expensive in original cost, but the 
chief economies appear at and after the 
death of the grantor. The property held in 
the trust is not included in the grantor’s 
probate estate. (It may be included in his 
taxable estate.) The expense and delay 
which is characteristic of probate court 
procedure is entirely avoided. The freely 
alterable and revocable inter-vivos trust 
possesses comparatively a complete degree 
of privacy and efficiency. Such a trust is 
not subject to many of the problems of 
testamentary proof. 


In many jurisdictions, property deposited 
in a living trust by a grantor who acted in 
good faith and who was solvent when the 
transaction was made is free from the 
attacks of the grantor’s future creditors. 


The ——- may choose the jurisdiction 
for the administration of the trust. He may 
select the law which he considers best 
adapted for his specific purpose. 


Shattuck predicts that the living trust will 
be recognized as perhaps the most useful 
tool in all of estate planning. 


The irrevocable living trust has its uses 
in estate planning, too. It can be used by 
persons of substantial wealth to provide for 
the comfort, support and education of non- 
dependent members of the family, and if 
properly drafted it can bring about marked 
reduction in income and estate taxation. It 
is to be taken into consideration, says 
Shattuck, wherever, and probably only 
wherever, the grantee is in a position to 
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make an outright gift and intends whole- 
heartedly and in good faith to relinquish 
control and enjoyment of the property 
thereafter in all respects. 


The estate planner should be slow to re- 
commend use of the device for any person 
of good health and moderate means, cer- 
tainly until the person has relinquished his 
active responsibilities in the business 
world. The key to individual safety is likely 
to continue to lie in independence of action, 
with all resources at instant command. 
There have been ill-advised absolute trans- 
fers of life insurance and other property. 
Taxing authorities are diligent to prevent 
the grantor’s “having his cake and eating 
it too.” 


Shattuck gives an example of the use of 
a revocable living trust: 


“A modern estate program for a man of 
late middle life and substantial property 
might be as follows: he deposits in an al- 
terable and revocable inter vivos trust (1) a 
considerable number of his policies of in- 
surance on his own life, perhaps saving out 
of the trust some of the older and ‘richer’ 
policies for placement on option settlement 
for the benefit of his wife and children; (2) 
a block of accumulated savings, which will: 
often take the form of government obliga- 
tions and other: securities; and (3) his 
shares in his closely held business enter- 
prise. He may transfer cash. He may 
transfer real estate. He often transfers 
mortgages. He designates himself as one 
of the trustees to serve during his life and 
while he is legally competent; he appoints 
as his co-trustee either a corporate fiduciary 
or an individual friend or adviser, or both. 
He then executes a simple will which pro- 
vides for specific distribution of his personal 
effects and of his home but which directs 
that the residue shall be paid over to the 
persons then serving as trustees of the re- 
vocable trust. The estate plan thus created 
is sufficient for the ordinary individual. All 
of the virtues back of the testamentary and 
the inter vivos trust have been gained by 
this arrangement; most of the deficiencies 
of probate administration have been avoided. 
That part of the transaction which is testa- 
mentary in nature is constructed in simple 
form. The difficult drafting appears in the 
inter vivos instrument and will consist of the 
beneficial provisions designed to be effective 
during the life of the grantor and thereafter 
during the successive lives of his intended 
beneficiaries.” 


Federation of Insurance Counsel Convention 


Trachtman gives an interesting example 
of the method a grandfather might use: 


“A grandfather may wish to have a defi- 
nite sum pass to his grandchild upon the 
death of the grandchild’s father. A plan 
which combines the advantages of life in- 
surance plus the tax savings effected by 
gifts, is to have the grandfather give a sum 
to his daughter or daughter-in-law and then 
have the daughter or daughter-in-law buy a 
single premium insurance policy on the life 
of her husband with the grandchild desig- 
nated as beneficiary of the death proceeds. 
Assuming that there is no contemplation of 
death issue, the savings which may be so 
effected may be worthwhile. Suppose that 
the grandfather wished to have $10,000 paid 
to the grandchild upon the death of the 
grandchild’s father. If the grandfather pro- 
vided therefor by his will, he would have 
to keep in his estate a sum which would be 
large enough to pay all the death taxes and 
administration expenses to which that sum 
would be subject, and also the expenses of 
having it administered prior to payment 
over to the grandchild. On the other hand 
by following the plan here suggested the 
grandfather contributes only the cost of the 
policy—what he contributes depends of 
course on the age of the insured. The $3,000 
annual gift tax exclusion would be available 
in respect to such gifts. If the gift is split 
between grandfather and grandmother, 
$6,000 could be given free of gift tax before 
entrenching on the specific exemption. Even 
if a gift tax is payable because the specific 
exemptions have been exhausted, and even 
after taking into account the income which 
the amount of the gift would have yielded, 
the result will be advantageous though the 
insured is long-lived; and in case of the in- 
sured’s early death there may be something 
of a windfall just when it is needed. Mean- 
while the surrender value of the policy is 
also available. Under this arrangement the 
daughter or daughter-in-law retains all the 
incidents of ownership of the policy so that 
she therefore makes no gift of the policies; 
nor are the death proceeds includible in the 
estate of the insured because he neither paid 
the premium nor owned the policy. In 
other cases this plan may be carried out by 
having the grandparent make annual gifts, 
not exceeding the $3,000 (or $6,000 if there 
is gift-splitting) annual exclusions for gift 
tax. The surrender value of the policy is a 
taxable asset in the estate of the daughter 
or daughter-in-law if she should predecease 
her husband, but in most cases where this 
plan is feasible the estate of the daughter or 


699 





daughter-in-law will be too small for any 
appreciable death tax.” 


The trust, whether revocable or irrevoc- 
able should be integrated with the will in 
the planning. Many times it is desirable to 
“pour over” the residue of the probate 
estate into the trust. 


The marital deduction provisions brought 
into consequence by the Revenue Act of 
1948 have called for at least two trusts in 
the opinion of many authorities. 


Estate Planning Team 


Now we proceed to consideration of the 
“Estate Planning Team.” 

Silas D. Wyman, C. L. U., in an article 
in the Journal of the American Society of 
Chartered Life Underwriters, June, 1949, 
entitled “Estate Planning—Our Youngest 
Profession,” says: 

“When we speak of estate planning as a 
profession, we refer more particularly to 
counseling people who have property in- 
terests in addition to life insurance and who 
need a type of service which must include 
considerations of law and taxation and per- 
haps business and accounting. 


“Lawyers, because of their exclusive right 
to practice law, have claimed in articles and 
books that it is the lawyer who is the estate 
planner. Trust officers and accountants, in 
some cases, also lay claim to being estate 
planners. Ordinarily, however, the primary 
interest of the former is fiduciary service 
and of the latter, taxes. 


“Actually, the two groups who are the 
most active claimants of the estate planner’s 
mantle are the life underwriters and the 
lawyers. 

“Both groups, however, approach the 
question backwards. The life underwriter 
is not automatically an estate planner. 
Neither is the lawyer. The estate planner 
may be an underwriter or he may be a 
lawyer, but what they both must recognize 
is that they are confronted with a wholly 
new profession—that of estate planning. 


“The origin of the practitioner of this new 
profession is not important. What is im- 
portant are his qualifications to practice this 
new profession! 

“How much equipment must the estate 
planner have? It is axiomatic that if his 
service is to be thorough, his equipment 
must be adequate. 

“First, he must have all of the training 
of a skilled life underwriter, as measured by 
the C. L. U. designation. Next, he must 
have a training in the law, with emphasis 
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on those fields which are pertinent to estate 
planning. These include wills, trusts and 
estates, taxation and business law. He must 
also have an understanding of accounting, 
corporate finance and economics. 


“Moreover, even the possession of the 
knowledge contemplated in these related 
fields is not enough in itself to make a man 
a successful estate planner. He needs, in 
addition, that balanced judgment, that 
analytical skill, that detached and mature 
approach to a broad and complicated set of 
problems which will make his ultimate pro- 
gram ring true. 


“On the basis of the evidence, most of 
the best candidates for this profession have 
come from the field of life underwriting. If 
the estate planner is a life underwriter, he 
cannot, of course, practice law, but that 
is of no more importance than the fact that 
he does not act as a corporate fiduciary or 
practice accounting. He is in much the 
same position as the architect who creates 
the plan but does not build the house. 


“From the time the life underwriter starts 
to talk to his first prospect he devotes him- 
self exclusively to devising security plans 
for his clientele, and this is his full time 
occupation. He thinks in those terms at 
all times. 


“The lawyer does not do that. Even the 
lawyer who wants to devote himself to it 
cannot, except in rare cases, accumulate a 
sufficient clientele on estate planning work 
to give him the necessary experience for 
specialization in it. The fact is that only a 
few lawyers, chiefly in the larger com- 
munities, are even qualified to practice 
estate planning in its fullest sense. 


“The teamwork principle is sound, but it 
must be recognized that it does not begin 
to operate until the greater part of the 
estate planner’s work is done. It is con- 
cerned chiefly with legal confirmation of 
certain aspects of the plan by the client’s 
own lawyer, and with the execution of the 
plan by the underwriter, the lawyer and 
the corporate fiduciary. 

“Whether he be originally life under- 
writer or lawyer, the estate planner alone 
is the architect who has analyzed the situa- 
tion and, through his intelligence, vision 
and experience, has created the structure 
which the other members of the so-called 
team put into operation. This is not to say 
that the estate planner, the architect, should 
not have contact with other members of the 
so-called team at early stages in the pro- 
cedure. In the last analysis, however, he is 
the architect.” 
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John J. Kellan, C. L. U., in an article 
entitled “Functions of the Life Underwriter 
in Estate Planning in Cooperation With the 
Attorney and the Trust Officer,” in the 
May, 1950 National Messenger of the Na- 
tional Life Insurance Company, says: 


“The life underwriter has to be adroit 
at ferreting out estate planning cases. Life 
insurance is his business—yes. But, if he 
approaches prospects of substantial means, 
simply as a life insurance salesman, he 
seldom will have a real chance to show 
what life insurance could do for them. 
Nor would he be able to ascertain the 
prospect’s true life objectives, to which 
he could appeal, and eventually stir him 
to action. He must stimulate and vitally 
interest people, give them fresh ideas 
which will help them, will save them money, 
will make money for them, and will put 
them in a stronger position as far as the solu- 
tion of their human problems is concerned. 
The successful life underwriter habitu- 
ally keeps the human angle of his approach 
to people high in his thinking. He must 
build himself up, and create confidence so 
that the prospect will work with him. Of 
necessity, some of the ideas which he may 
suggest to stimulate the thinking of his 
prospect may well refer to estate or income 
tax savings, to trusts, to Will changes, etc. 
Though some, if not all, such ideas are 
bound to have legal connotations, he should 
make it crystal clear that he is not holding 
himself out as a legal authority; that he 
is not illegally practicing law in any manner 
whatsoever; and that he is merely offering 
suggestions for the consideration of the 
client to motivate him to take action and 
plan his affairs. 


“This, of course, should only be done as 
it is incidental to the sale of life insurance. 
In fact, the life underwriter should go one 
step further and explain to his prospect 
that he is not a lawyer, and that any ideas 
which are advanced should be explored by 
all his advisors acting in concert and ap- 
proved specifically by his attorney as to 
legal consequences. In their zeal to eliminate 
the unauthorized practice of law, the at- 
torneys should be careful not to ‘kill the 
goose that lays the golden egg’ by denying 
many people indirectly the valuable bene- 
fits of a comprehensive estate planning job. 
Were it not for the life underwriter, who 
is constantly in circulation digging up estate 
planning cases, the lawyers and trust offi- 
cers would have considerably less estate 
planning work to handle. The same initia- 
tive on the part of the life underwriter 
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accounts for the magnificant distribution of 
life insurance in this country and the many 
desirable benefits resulting therefrom. 


“Having interested the individual in plan- 
ning for the future, the life underwriter— 
the salesman—is usually in the best position 
to sell the idea of cooperative estate plan- 
ning action, and to arrange for interviews 
to carry out group discussions of the many 
problems involved. For example, unless the 
attorney sees a certain individual regularly, 
and even if he does, it is difficult for him 
to initiate a discussion of these matters 
without appearing to solicit business. In 
this respect, the trust officer is in a little 
stronger position. He usually does not 
charge a fee until a trust is created or some 
contract for service is made. The life under- 
writer, however, is recognized as being a 
salesman. He is expected to show initiative, 
and is criticized by many clients if he does 
not exercise it. 


“Once the life underwriter has made the 
preliminary .a'e of the importance of plan- 
ning, and uas established confidence, he 
then gets the facts,—all the facts—including 
a statement of the financial assets of all 
family members, the distributive instru- 
ments, the human factors involved, and the 
prospect’s objectives. The ball is then rolling. 


“This first phase of ‘estate planning’ is 
frequently overlooked in an analysis of the 
sequence of events that leads up to the 
execution of a plan for the disposition of 
a man’s property. When the prospective 
client is aware of his problems and arranges 
an appointment with any one of his ad- 
visors to discuss his problems, this particu- 
lar primary function of the life underwriter 
does not exist. But such is not the usual 
case. Estate planning cases are always in 
existence, but many lie [sic] dormant for 
long periods. Business men, for example, are 
so occupied with their everyday business 
problems and plans that they frequently over- 
look the creation of sound plans for pre- 
serving, distributing, or properly utilizing 
the assets and abilities they work so hard 
to develop. They have to be sold on the 
idea of doing some sound planning to get 
the most for their efforts. It may seem 
strange—but it’s true. The life underwriter 
seeks such persons and sells that planning 
idea. The records of our organization [the 
National Life Insurance Company] indicate 
that 98% of our estate planning cases have 
been initiated by a life underwriter and less 
than 2% by an attorney or trust officer 
where a life underwriter was called in as a 
consultant.” 
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We lawyers with “our license to make 
mistakes,” as someone has said half seri- 
ously and half in jest, have been quite 
vigilant in asserting and enforcing our pre- 
rogatives. 

The American Bar Association has a very 
fine and vigilant committee known as the 
Standing Committee on Unauthorized Prac- 
tice of the Law. Its latest report appears 
in Volume 75 of the American Bar Asso- 
ciation reports on page 242. 


The committee has negotiated and made 
public agreements with the National Con- 
ference of Lawyers and Life Underwriters. 
It is in pamphlet form and can be obtained 
from ABA headquarters. 


The committee has negotiated a “State- 
ment of Principles Relating to Practice in 
the Field of Federal Income Taxation” 
with the council of the American Institute 
of Accountants. Reference to it appeared 
in the July, 1951 issue of the American Bar 
Association Journal. 


The committee in February, 1950, met 
with the Conference Group of the American 
Bankers Association and adopted a state- 
ment relative to an agreement between such 
groups, which was first entered into in 1941, 
and again in 1944, 


The Bar Association of Hennepin County, 
Minnesota, entered into an agreement with 
two Minneapolis banks on April 24, 1950; 
the agreement appears in full text in the 
April, 1951 American Bar Association Journal. 


The Bercu case is familiar to all of us. It 
prohibited the exercise of some claimed 
rights by the accountant. 


The Peoples Stock Yards Bank case, 176 
N. E. 901 (Ill), defined the limitations on 
trust officers. See also People v. Alfani, 
227 N. Y. 334; Clark v. Roardon, 231 Mo. 
App. 666; Cardner v. Conway (Minn., July 
6, 1951). 


Edwin M. Otterbourg of New York City, 
a member of the American Bar Associa- 
tion’s Standing Committee, counsel for the 
New York County Lawyer’s Association in 
the Bercu case, in a paper entitled “Func- 
tion of the Attorney, the Trust Officer and 
the Life Underwriter in Estate Planning,” 
delivered to the Hartford, Connecticut 
Chapter of the American Society of Char- 
tered Life Underwriters, said: 


“From the public’s point of view, the 
sooner the lawyer is brought into the pic- 
ture the better. From the point of view 
of the life underwriter and the trust officer, 
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the sooner the danger of getting into the 
field of legal advice is ended by bringing 


the lawyer in, the better. 


“From the point of view of all three— 
the trust officer, the life underwriter, and the 
lawyer—the sooner they get together, the 
better the job will be done.” 


The legal department of the Pacific Mu- 
tual Life Insurance Company, in its Tar 
and Legal Pitfalls, says: 


“But insurance companies wisely do not 
seek to give legal advice. They suggest an 
insurance plan, and insist that the client 
call upon counsel to ascertain the ‘correct’ 
legal way to ‘effectuate’ the plan. By 
the same token, when the client is in trouble 
with the tax authorities as a result of the 
effectuation of such a plan, the insurance 
company wants no part of the battle.” 


Many writers say that the lawyer should 
be captain of the team. 


I submit my fear that lawyers as a class 
are too much concerned about illegal en- 
croachments on their profession and not 
enough concerned about their competence. 
Nor should we forget that the Bercu, Stock 
Yards Bank, Alfani, Clark, Cardner and all 
other such cases are commenced by law- 
yers, prosecuted by lawyers and tried and 
decided by lawyers. I am fearful that no 
man is quite a fair judge of his own rights 
and liabilities. I am sure that nonlawyers 
are skeptical. And lawyers, as well as 
doctors, do have public relations problems. 


It is submitted that it is not for the 
lawyer to decide who shall be captain of the 
team. The golden rule is pertinent. Would 
not each of us want to select the captain if 
our estate was being planned? Perhaps the 
client prefers to be captain himself. Per- 
haps he does not want a captain at all but 
just a cooperative enterprise where each 
submits his ideas and suggestions until a 
“sense of the meeting,” as the Quakers call 
it, develops and then each does his role in 
making the “sense of the meeting” effective. 


Such cooperation is sponsored in the 
relatively new institution, “Estate Planning 
Council.” The beginning of this idea was in 
Boston in 1930 by a joint committee of the 
National Association of Life Underwriters 
and the Trust Division of the American 
Bankers Association. A handbook entitled 
Life Insurance and Trust Councils was pub- 
lished in 1948; it gives suggestions on organ- 
izing, articles of association and programs. 


We have one in Des Moines. Many others 
are in other cities, large and small. Every 
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community large enough to have lawyers, 
accountants, trust officers and life under- 


writers should have one. 


I was honored to be invited to join the 
Des Moines Council. I have enjoyed the 
fellowship. I have profited by the monthly 
papers, even by the work of preparing mine. 
It is good to understand the other man’s 
problems and his answers. The officers have 
not been selected because of profession, but 
because of capacity. The attendance at the 
meetings and the applications for member- 
ship indicate that others, too, find it ex- 
tremely profitable. 


Mr. Appleman has a concept in the article 
“The Role of the Family Attorney,” Amert- 
can Bar Association Journal, December, 1950. 
I quote from another paper he read to an 
association of life underwriters: 


“What is ‘Estate Analysis’? 


“The simplest definition of an estate 
analysis is that it is the making and analyz- 
ing of an inventory of a given individual, 
his material and financial accomplishments, 
his powers, talents and responsibilities, his 
aims and directives in life, and his spiritual 
desires. The successful businessman who 
will spend a week or more each year qak- 
ing a detailed inventory of his business will 
seldom stop to take an inventory of himself. 
He may realize and anticipate the changes 
and prospects which may occur in relation 
to his financial or business activities, but he 
seldom gives any real thought to like 
changes in his own life. His energies are 
concentrated upon success in his own 
business, or the achievement of financial 
security, with little thought as to his 
relationships with his family, his proposed 
activities upon retirement, or changes which 
may occur upon his death. 


“One of the common faults of the Amer- 
ican businessman or professional man is 
that he sets up false goals in life. He works 
too hard for that intangible thing we call 
‘success’ or ‘security’ and primarily for the 
purpose of giving his wife and children 
more money than is good for them. He 
seeks to purchase with dollars the things 
which can be obtained only by personal 
attention, companionship, and affection. He 
cheats his family and he cheats himself, in 
that all are deprived of these far more 
important relationships. By the time he has 
achieved the goal he set in life, these re- 
lationships have been severed to such a 
degree that they no longer exist. The re- 
adjustment upon retirement, both from a 
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standpoint of personal activity and from 
that of family relationships, is far more 
abrupt than he ordinarily realizes. In the 
event he fails to achieve the goal which he 
has set for himself, or in the event financial 
disaster overtakes him late in life, his psycho- 
logical crutches, his impelling urges, are gone. 

“The process of self-inventory or estate 
analysis recalls these men frequently to 
their original objectives in life, and re- 
establishes the true relationship between 
financial and personal objectives. Many 
men, after such an analysis, begin to relax 
more; they take more frequent and extended 
vacations; they learn to train and develop 
subordinates and members of their family 
in the conduct of their business; they pick 
up hobbies they had long since abandoned 
because of the pressure of other activities. 
They begin to plan for an active and satis- 
factory retirement, instead of the total ces- 
sation of all activity. An escapist attitude 
will not lend itself to pleasure upon retire- 
ment. And one of the most important by- 
products of this study is that the family of 
the client profits from his relaxed attitude, 
making him a less tense and more enjoyable 
person to live with. (In this connection, the 
recent Begin Now to Enjoy Tomorrow by 
the Mutual Benefit Life Insurance Com- 
pany is well worth anyone’s time.) 


“It is difficult for many men to realize 
what an insignificant gift money and pro- 
perty is compared to the love, companion- 
ship, and mental security he has to share 
when working under lower pressure. The 
man who doesn’t sleep at night because of 
the problems on his mind is an unpleasant 
breakfast companion the following morning. 
The need for spiritual comfort and guidance 
is as great in our wives and children as their 
need for material things. 


“Young and old alike have many tensions 
arising out of the vast complexity of our 
modern civilization. Both our wives and 
children have a vast mental insecurity 
caused partly by the ever-present problem 
of war, atomic bombs, and bacterial war- 
fare, the problems of international tensions 
and of national indebtedness. They have 
other tensions and conflicts raised by their 
relationships with other people, even by the 
mere problem of growing older. When the 
man of the family is dead, there is no one 
to share these problems with them, to 
smooth over their troubles or to give them 
them strength and comfort. But if this man 
is so engrossed in his business or profession 
that it consumes his entire energies and 
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time, then to his family what difference 
does it make whether he is living or dead. 
He has abandoned their lives for a wholly 
separate one in which they have no place. 
Omar Khayyan [sic] once well expressed it 
when he said, ‘The Bird of Time has but a 
little way to flutter and, lo, the Bird is on 
the Wing’. The field of estate analysis is 
as much concerned with the art of successful 
living as it is with the anticipation of death. 


“All these matters might be called the 
spiritual aspects of estate analysis.” 


I submit that it no wonder that Mr. 
Appleman is the captain of many an estate 


planning ‘team. I for one am proud to be- 
long to an organization he so ably heads. 


In a large part of the world—an increas- 
ing part I fear—the word “estate,” the con- 
cept “estate planning” and the right to own 
property and to transmit it are blacked out. 
May we be humble under God that we may 
peaceably assemble to discuss such things. 


Paraphrasing Cardinal Spellman as he 
assumed the Red Hat: May we all daily 
pray to God to protect us in these great 
rights and privileges as though they all 
depend on Him; may each of us work and 
fight in their vigilant defense as though 
they all depend on each of us. [The End] 


Unmasking of Fraudulent Claimants 


and Malingerers 


By BERT E. STRUBINGER 


"a PSETTING the Malingerer or Fraud- 
ulent Claimant,” the subject of this 
paper, not only sounds formidable, but ts 
a formidable and ever-present challenge. 
Our local better business bureau warns the 
public against not one but, “believe it or 
not,” 177 fraudulent schemes, of which nine 
are listed under the heading “Insurance 
Schemes.” That none of those described 
relate to the fraudulent claimant is, I would 
think, complimentary to the Insurance Claim 
Adjusting Fraternity as indicating that 
such adjusters are able to take care of 
themselves and to protect their companies 
and clients without injustice to the claimants. 


Before we can plan to upset the malinger- 
ing claimant, we have first to separate the 
honest claims from the fraudulent ones. 
The honest claimant is entitled to every 
consideration. If there were no real acci- 
dents and no just claims and claimants, 
there would be no necessity for insurance 
protection and we would not be here. 


Fortunately, fraudulent claims are in the 
minority; but that they do exist is not 
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subject to question. It is, therefore, up 
to the adjuster to distinguish between the 
honest and the fraudulent, and this involves 
a battle of wits and a resort, in many 
cases, to one’s intuitions. Frankly, although 
I have engaged in this battle for the last 
30 years, I still find cases which leave a 
doubt in one’s mind as to whether the 
adjustment made is really fair from a fac- 
tual or injury standpoint. 


There are two principal frauds encoun- 
tered: The first covers the occurrence of 
the event, that is, a faked accident or an 
actual accident with a distortion of the facts 
to make liability; the second, a faked or 
exaggerated injury claim. In some instances, 
both of the above elements are present. It 
is these claims that challenge our attention 
and which in time we learn to distinguish from 
the honest claim. How do we do it? The 
following should be taken into consideration: 


(1) Who presents the claim? Some in- 
dividuals are under suspicion from the start. 

(2) The appearance of the claimant and 
his reaction to questioning. 
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(3) If personal injuries are involved, what 
doctor does the claimant rely upon? 


(4) How does claimant’s story line up 
with assured’s on the physical facts? (Bear 
in mind, however, that all assureds are not 
honest and usually they try to excuse 
themselves.) 


(5) How do disinterested witnesses’ stories 
line up? 

(6) Plain intuition. 

(7) Claimant’s previous accident history. 


There are many other features that exist 
or develop which put the experienced ad- 
juster on guard and inquiry. 


The faked-accident ring is not localiy pre- 
valent at the present time. 


In the past, we have had the “falling 
Womacks” and others of like kind. Re- 
peaters are often trapped by their having 
the misfortune to find that a second claim 
is against the same insurance company. 
Witness the case of a broken arm which 
would not knit. X-rays would show a 
fracture line. 


The owner of the perennial fracture would 
take a position with a firm subject to com- 
pensation. He would work a few days, 
have an accident with an arm fracture, 
collect what he could in his claim settle- 
ment, then start all over again. Two employ- 
ers having the same insurer ruined his racket. 


Take another case. A gentlemen of color 
through his attorney presented a claim 
based on an alleged auto accident. The 
accident was described as happening as a 
truck was making a right-hand turn from 
west to north at a street intersection. The 
unfortunate claimant had been going west, 
stepped off the northeast curb and after 
taking a step or so saw the truck turning 
in front of him; he tried to step or jump 
back but not in time to avoid being struck 
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by the right rear part of the truck. Claim- 
ant did not get the name of the truck 
company but had presence of mind enough 
to get the license number. The man had 
a badly injured arm, medical treatment fix- 
ing the date; his attorney traced the owner 
from the license number, as the truck had 
not stopped. There was a rather indefinite 
witness produced by plaintiff. 


The assured admitted having had a truck 
in that general neighborhood that day but 
his driver knew nothing of an accident, and 
did not recall making a turn at the inter- 
section named. Our undercover man cracked 
the case, reporting that the claimant had 
suffered his injury in a tavern fight by being 
hit on the arm with a beer bottle. Con- 
fronted with the facts, the claimant’s at- 
torney withdrew from the case and the 
claimant withdrew his claim. 


As is well known, back injuries are often 
involved in cases of doubtful merit. We 
have progressed, one might say, from the 
old back sprain or wrench usually local- 
ized in the sacroiliac to the more modern 
and complicated “slipped disc.” Our ex- 
amining doctors are often at a loss to 
affirm or deny the injury even though they 
can find no objective signs, such as muscle 
guard, tenseness or atrophy. “He might 
have it,” they are obliged to say, although 
adding that they could find no objective 
signs of the conditions claimed and X-rays 
show nothing. 


I was of the belief that all back injury 
claims were very much open to suspicion 
until I had the misfortune to have an acci- 
dent myself, in which my car turned over 
on its side. In that accident, my back was 
wrenched or sprained to such an extent 
that I was obliged to use crutches and a 
cane for some time. This convinced me 
that there are some bona fide back injuries, 
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although | still scan such claims very care- 
fully. The factors considered, aside from 
one’s intuition, are what sort of a story 
the claimant tells; the type of witness 
claimant produces, if any; the reputation of 
the attending physician and our past ex- 
perience with him; what prior injuries claim- 
ant admits or we can discover; and what 
attorney appears for claimant, if one is so 
engaged. 


Some years ago, we had a most interest- 
ing case involving an alleged back injury. 
However, instinctively we felt the case did 
not ring true. There was definite liability 
on the part of our assured, but we could 
not believe that the claimant had the seri- 
ous injury she asserted. Her claim was 
presented through attorneys who insisted 
she was totally and permanently disabled 
from performing her wifely and household 
duties; nor could she dance, swim or take 
part in any type of recreation requiring 
bending or the use of her back muscles. 


The settlement demand was very large 
and reaching no agreement suit was filed 
by claimant in the Missouri circuit court. 
The insured being a nonresident, the case 
was, in due course, removed by us to the 
United States district court. We reported 
our suspicions of the case to our insurance 
company client and received authority to 
do whatever we thought necessary to de- 
velop the true situation. With this au- 
thority, we assigned a capable man and 
his wife to the case with instructions to 
give it their full-time attention. 


Our investigators rented an apartment in 
the same building occupied by the claimant 
and husband. They quickly became ac- 
quainted and our people proceeded to show 
the claimant a good time. They danced, 
went swimming, horseback riding, etc. Our 
man was an amateur photographer and 
was always there with his camera taking 
pictures of claimant in her various activi- 
ties, until a very complete recording was 
completed. 


In due course, the case was called for 
trial before the federal judge and a pros- 
pective jury, To the evident astonishment 
and confusion of the claimant and her hus- 
band, whom did they see in the first specta- 
tors’ row but their supposed friends who 
had shown them such a good time, There 
were some hurried conferences between plain- 
tiffs and their attorneys, the latter being 
seemingly much surprised at this turn of 
events. A nominal adjustment followed, 
greatly to the financial advantage of our 
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clients, the total outlay for the investiga- 
tion and’ settlement being far below the 
original settlement demand, which actually 
was not excessive for an injury of the ex- 
tent claimed. 


New Type of Investigation 


We have recently been confronted with a 
new type of investigation. We have been 
commissioned to check up on cases where a 
company suspects that an employee being 
paid on sick leave is thought to be working 
elsewhere, drawing a salary there plus sick- 
leave pay from his original employer. Such 
cases have to be investigated sub rosa be- 
cause if the employer’s suspicions were 
groundless and the employee found such 
an investigation was in progress, it would 
seriously impair the company’s employer- 
employee relationship. 


We get all the information upon which 
the employer’s suspicions are based and 
whatever information he can give as to the 
habits and movements of the suspected 
employee. The use of the telephone is ad- 
visable rather than a personal contact, the 
latter being reserved for a time when the 
presence of the employee at his alternate 
place of employment is definitely established. 


While investigating such cases, the use 
of an assumed name is advisable and a 
phony telephone number is decided upon 
in advance. The purpose of the attempted 
contact can well be stated as being an 
attempt to locate a witness to an accident, 
having the same name as the employee. 
Have a good story ready in case you are 
cross-examined, and you can always break 
the phone connection if such a course is 
indicated. Where you are tracing blind, 
you may sometimes get information you 
need from the suspect’s wife, who may not 
have her husband’s confidence as to what 
is going on. You may be able to get in- 
formation from others who know him, or 
check with others in the same line of 
business in which the employee has been 
engaged. Believe it or not, such conditions 
exist and we have been able to prove some 
of them. 


It must be borne in mind that no two 
persons viewing an accident will tell the 
same story as to how it happened. What 
impresses the one witness will not, in all 
likelihood, be noticed by the other, and 
vice versa. The most suspicious case is 
that in which all the parties and witnesses 
are in entire agreement. Look out for that! 
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This was forcibly illustrated in a case 
we tried in the St. Louis circuit court. A 
very bright lad about 10 years old whose 
grandparents had immigrated from a Euro- 
pean country was involved in an automobile 
accident in a section of St. Louis then 
inhabited generally by persons of like par- 
entage. The facts, as we had them from 
our assured, were that this boy had been 
crossing a north and south street in down- 
town north St. Louis. He was said to have 
been running across the street at an angle 
from southwest to northeast while our 
client assured was driving northward. The 
boy ran into the left front fender of the 
automobile and was injured. Our client, a 
woman driver, testified that she swerved to 
the right and tried to stop but the boy kept 
on running. The street was comparatively 
narrow, 


Numerous witnesses were produced by 
the plaintiff, all of the same general na- 
tionality descent, and one and all proceeded 
to tell the same story as to the position 
of the automobile when the boy started 
across the street, its speed and the fact 
that it did not slow down or swerve. The 
boy was put on as plaintiff’s last witness—a 
very bright lad, as I have said—and he 
proceeded to tell exactly the same story 
as the others, even to the miles per hour 
our client’s automobile was moving. 


The outcome of the case was that the 
jury disbelieved plaintiff's witness, who 
seemed to be reciting a well-learned piece, 
too well ‘synchronized; and their finding 
was for the defendant. 


Built-Up Case 


While organized accident rings are not 
locally prevalent, the built-up case is still 
with us, permitting no relaxing of our vigil- 
ance for the protection of our insurance 
clients. The first step in this protection 
is to have the case reported promptly and 
to secure an immediate investigation. State- 
ments secured should, of course, be signed 
with the acknowledgement of the witness 
that he has read the statement and it is 
correct. An attempt should be made to 
secure a disinterested witness, if possible, or 
an interested one, relative or otherwise, if 
no other witness is available. 


I well recall one case where the plaintiff 
gave a statement, most of which related 
facts unfavorable to him on the question 
of liability. He was confined to his bed 
at the time the statement was taken but 
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was perfectly rational and signed with the 
admission he had read the statement and 
it was correct. He had a nurse in attend- 
ance who admitted the questioner and told 
him the man was all right mentally and 
could give a statement; and the plaintiff's 
wife was in and out while the statement 
was being taken. It did not occur to the 
questioner to have them sign as witnesses 
although they undoubtedly would have done 
done so if requested. 


Eventually the case went to trial. When 
the statement was sprung on the plaintiff, 
he said that while the signature seemed to 
be his he was under the influence of opiates 
and was out of his head at the time he 
signed it, and did not know what he had 
said or what was written. He then denied 
the truth of the adverse statement con- 
tained in the writing. The nurse was un- 
available and the claimant’s wife testified 
that ‘she was not present when the statement 
was taken. Its value was practically nil. 


Cooperation of Physician 


To build up a case successfully from an 
injury standpoint requires the cooperation 
of a physician. As we all know, there are 
what might be termed unholy alliances be- 
tween certain attorneys and what we might 
call “their physicians.” 


One recent compensation case raised a 
question in our minds. The compensable 
injury involved a fracture of a bone in the 
employee’s foot. The doctor to whom he 
was referred by the employer treated him, 
then turned him over to a well-known sur- 
geon and bone man. The latter completed 
the treatment and reported that he found 
the fracture solidly united in good position 
and that the tenderness of which the man 
complained would eventually clear up; but 
that he would say the man might be classi- 
fied as having a 15 per cent partial perma- 
nent disability of the ankle although there 
was no clinical evidence to support any 
disability rating. 


We attempted to settle the case on a 
15 per cent basis, which the attorney re- 
jected. He frankly stated that he would 
get a doctor who would testify that his 
client had 45 per cent disability. The case 
was heard before a local referee. The doc- 
tor was produced and testified to 40 to 50 
per cent disability, but the examination had 
been made only a few days before the trial. 
The referee was evidently not much im- 
pressed, as his finding was 15 per cent and, 
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after many protests, the employee’s attorney 
decided to accept the award without appeal. 


Of course, we are not always so fortunate 
and it may be that we are not always on 
the right side. I am reminded of the clas- 
sical story of the attorney who went from 
St. Louis to Washington where he tried a 
case. After the judgment was in, he wired 
his partner in St. Louis as follows: “Justice 
has prevailed.” His partner, duly impressed, 
wired him briefly, “Appeal at once.” And 
so it goes. 


But, seriously, this illustrates an un- 
healthy condition which exists where such 
a threat can be made and a doctor pro- 
duced who will testify as anticipated. Cor- 
rection of that situation is a challenge to 
the medical fraternity to clean up as ade- 
quately as the legal profession has attempted 
to, as to its membership. 


So long as insurance is issued, claims will 
arise. Such claims are the best advertise- 
ment insurance companies can use in their 
efforts to sell their products. Witness the 
ads showing wrecked automobile and others 
of like import and calling attention to the 
necessity of insurance for the protection of 
the policyholder. The presentation of fraudu- 
lent claims increases the loss and expense 
ratio of the insurance company, and the 
general public pays for such claims in in- 
creased premiums which you and I, as 
members of the public, must also pay. If 
the public could be impressed with that 
truth, many who are witnesses or know 
the facts would come to the front and tell 
what they know, instead of adopting the 
policy of hiding out upon the theory that 
they are too busy to be bothered with the 
troubles of others. 


Yet, the comparatively few experiences 
one has with the fraudulent claimant must 
not sour one’s disposition to the point of 
viewing all claims with suspicion. 


The large majority of claims presented 
are legitimate. There may be an honest 
difference of opinion as to liability and, in 
order to be honest with ourselves, our 
clients and the claimants, we must school 
ourselves to view objectively both sides of 
the controversy. To adopt the policy of 
declaring to the claimant that there is no 
liability, or, if liability is so obvious that 
it cannot be denied, to insist there are no 
injuries of importance, it is, in our opinion, 
doing our clients an injustice. To follow 
such a course dictated by prejudice lands one 
in court too often, and we believe it to be 
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obvious -that no insurance company can 
prosper if it contests all of its claims. 
Some claims cannot be settled but, by 
convincing a claimant that if he will be 
fair with us we will be fair with him, most 
claims can be justly disposed of without 
suit. Where suit is filed, most of them 
can be disposed of without trial, particu- 
larly where your opponents have been dealt 
with fairly in the past and respect your 
ability to fight if forced to do so. 


Some claims do not require the use of 
one’s intuition nor is it necessary to call 
upon one’s experience to classify them. All 
one needs is an investigation. What might 
be termed an amusing situation was devel- 
oped in connection with a case arising 
some years ago in St. Louis. 


The facts were that there was a violent 
explosion in a bus company’s garage in 
downtown St. Louis. The cause was, ap- 
parently, the result of the collection of 
gasoline fumes ignited by some spark or 
flame. The force of the explosion shattered 
window glass in houses in the neighbor- 
hood; some houses were structurally dam- 
aged; and many persons in the immediate 
neighborhood suffered injuries. 


We were contacted by numerous persons 
having claims. The comedy developed when 
statements were taken from 18 claimants 
stating they happened to be on the north- 
west corner of Fourteenth and Howard 
Streets where the damage was the heaviest. 
Each claimed injury from flying debris. 
The joker was that each individual con- 
tended he was the only person on the 
corner at the time. Needless to say, none 
of these claimants was compensated and 
none thought enough of his claims to force 
the issue. Such attorneys as appeared rap- 
idly disappeared when informed of the facts. 


In conclusion, I would like to mention 
the type of case in which the claimant has 
such an exaggerated idea of the value of his 
claim that we cannot reach a basis for 
settlement. Such claimants in most in- 
stances really believe that their case is 
worth the sum they demand. Others place 
the demand figure high with the thought 
this will give them a bargaining advantage. 
They are not real malingerers although 
some claimants seem to have the idea that 
they should be able to collect enough to 
insure that their future will be secure fi- 
nancially. The cure, we have found, is 
simple, and that is to suggest that they 
consult an attorney. He, ordinarily, will 
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be much easier to deal with than the claim- 
ant and usually, we find, is able to con- 
vince his clients as to the reasonable value 
of their case. Where we cannot convince 
the claimant under such circumstances, he 
is going to get a lawyer anyway, and by 


our suggesting that he do so our desire to 
deal fairly is indicated, and he becomes 

more amenable to reason. 
To sum up, there is a solution to every 
problem. Finding that solution is our job. 
[The End] 


ALL RISKS INSURANCE 


By MILFORD L. LANDIS 


;* 200 YEARS of insurance practice in 
this country some patterns have evolved 
which are now undergoing rapid change. 


Have you noticed, for instance, the pop- 
ular names for insurance policies? Fire un- 
derwriters have called them by the hazard 
or peril insured against—like fire, windstorm, 
earthquake, explosion and sprinkler leakage 
policies. Marine underwriters have called 
them by the kind of property covered— 
like hull, cargo, camera, fine arts, jewelry, 
watches and furs policies. Casualty under- 
writers have called them by the profession, 
occupation or activity of the insured—like 
physicians and surgeons, dentists and drug- 
gists, manufacturers and contractors, golf- 
ers, owners, landlords and tenants liability 
policies—except where they covered direct 
loss like glass breakage, burglary and boilers 
and machinery. 


This three-way practice of naming pol- 
icies has been sufficiently formidable for 
the insuring public; but when we now add 
the words “package,” “householders,” “manu- 
facturers’ output,” “comprehensive,” “mul- 
tiple peril” and “all risk” to our policy 
names, there is real cause for concern over 
the probable confusion or frustration of 
the public, the courts and the industry. 


Levy Case 


In Levy, et al. v. American Mutual Lia- 
bility Insurance Company, decided June 8, 
1950, by the Maryland Court of Appeals 
(7 Fire aNp Casuatty Cases 196, 73 Atl. 
(2d) 892), a policyholder was confused. He 
sought to recover for alleged loss of profits 


Federation of Insurance Counsel Convention 


which occurred when an employee had used 
a scheme to divert orders from established 
customers to himself. The employee told 
customers that the insured was no longer 
able to supply them but that he could. 
The employer-insured claimed loss of profits 
in excess of $13,500 under a comprehensive 
crime policy, which he urged was a broad 
one, as indicated by its name; he contended 
that it was designed to fit all of the needs 
of people in business and, in the event of 
any doubt, must be construed strictly 
against the insurance company. 


The court was not confused and. said 
the insurance company did not insure against 
the loss of all kinds of property, intangible 
or otherwise, but only against the loss of 
money, certain specified kinds of personal 
property or evidences of personal property 
and “other personal property.” Under the 
doctrine of ejusdem generis the words “other 
personal property” were construed to mean 
property of the same nature and description 
as the particular kinds of property men- 
tioned, and not choses in action for unlaw- 
ful or fraudulent competition. 


French Case 


In Republic Insurance Company v. French, 
decided March 2, 1950, by the United States 
Court of Appeals, Tenth Circuit (7 Fire 
AND CasuALTy Cases 53, 180 F. (2d) 796), 
an imsurance agent or agents or a company 
was confused. Katherine French, just prior 
to leaving for a trip to Mexico City, asked 
her uncle in Dallas, Texas, to obtain in- 
surance on her personal property for the 
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trip. The uncle contacted a Dallas agency, 
which in turn contacted an Ardmore, Okla- 
homa agency since Miss French was living 
in Ardmore at the time. As a result, the 
Ardmore agency wrote Miss French a letter 
stating: 

“We are today binding all-risk insurance 
for you in the Republic as follows: 

$14,925 on scheduled jewelry. 

8,500 on furs. 


5,000 on clothing only while away from 
the above business. 


“Policy to be issued as soon as proper 
appraisal is received.” 

Furs and clothing, having a value of 
several thousand dollars, were stolen from 
Miss French’s station wagon while it was 
standing in front of a hote! in Mexico 
City, and before the policies were issued 
or, in any event, before they were delivered. 
The furs were recovered by Mexico City 
police but the clothing was not. 


Later, ‘wo policies of insurance were de- 
livered. One was an all-risk floater policy 
covering the scheduled jewelry and _ furs. 
The other was an inland marine scheduled 
property floater policy covering clothing 
while away from home in the face amount 
of $5,000, but excepting coverage for losses 
caused by theft or pilferage from an auto- 
mobile unless securely locked, and then 
for no more than $250 for any one loss. 
The company denied liability for any swm 
for loss of clothing, on the ground that 
the station wagon was not locked. 

The court was not confused when it 
said that where the parties agree in writing 
upon specific terms of coverage the com- 
pany cannot avoid liability by issuing a 
policy which does not cover the risk con- 
templated by the binder. It cannot prom- 
ise one contract and fulfill it with another. 
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Despite the fact that the particular compan) 
did not care to issue the kind of policy 
promised, an all-risk policy covering per- 
sonal property at and away from home was 
available and could have been issued. There 
are other sidelights in the case, including 
other insurance in force, but as here re- 
ported it illustrates that the words used 
to describe insurance to be provided must 
be handled with extreme care. 


Failing Case 


In National Surety Marine: Insurance 
Corporation v. Failing, decided April 7, 1948 
by the Texas Supreme Court (6 Fire AND 
Casualty CAsEs 643), some fudges were 
confused, particularly those of the Texas 
Court of Appeals and one dissenting justice 
of the supreme court. The trial court gave 
judgment for the insurance company. The 
court of appeals found for the insured. But 
a majority of the supreme court affirmed 
the trial court judgment. 


Failing owned certain drilling equipment, 
which was used in testing and sampling 
subsurface mineral structures and which 
was permanently mounted on an automobile 
truck. While being used, cavities in the 
earth were encountered and it was decided 
to abandon drilling. While removing the 
drill stem from the well bore, the earth 
caved in and cratered. Failing’s equipment 
sank into this crater and was lost. The 
lost equipment was scheduled in a frans- 
portation insurance policy and was covered 
against those hazards named in the policy 
to the extent of $3,000. 

The policy provided that in case of loss, 
whether in transit or otherwise, all property 
scheduled was insured to an amount not 
exceeding $25,000 in any one casualty. An 
endorsement attached to the policy tabu- 
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lated 11 different kinds of risks or perils 
insured against. Cave-in or cratering was 
not one of them. The endorsement also 
listed seven exclusions. 


The majority of the supreme court said: 
“The Court of Appeals fell into error in 
giving the language ‘in transit or otherwise’ 
so comprehensive a significance as to extend 
the coverage to every conceivable loss.” 


Also: “If the language insuring Failing’s 
property ‘in any one casualty’ be construed to 
mean that he was insured against every 
conceivable casualty except those specifically 
excluded, there would have been absolutely 
no use to list eleven particular risks against 
which the policy ran, It would ascribe to 
the parties not only the futile but even 
the fatuous motive of listing eleven specific 
perils when other language had already 
comprehensively included these eleven, as 
well as every other conveivable risk except 
the excluded ones.” 


The court continued: 


“This contract is plain. To read and 
understand its meaning and scope is not 
in the least difficult. The language is neither 
ambiguous or vague. The parties have plainly 
contracted that the scheduled property 
should be insured against loss in any one 
casualty up to the stated amount if the 
loss or damage resulted directly from any 
one or more of the eleven listed perils.” 


But not so in the opinion of the dissent- 
ing justice. He claimed that since policies 
of insurance are written for the benefit of 
average men who are not trained or ex- 
perienced in the technical construction of 
contracts such policies should be construed 
from their viewpoints. True. But view- 
points and construction are sometimes 
stretched to the breaking point. He claimed 
also that in plain language this policy in- 
sured the property against loss in any one 
casualty while in transit or otherwise; that 
the 11 specific risks insured were merely 
withdrawn from the general insuring clause; 
that the listing was for the purpose of 
definitely binding the company to the in- 
clusion of such items. 


He falls into a further error of his own 
making when he says: 


“There are also cases holding that a pol- 
icy containing a general insuring clause, 
such as one against fire, or perils of the 
sea, or collision, and containing exceptions, 
will be construed as covering all casualties 
which result under the general risk insured 
against except those expressly excepted in 
the policy.” 
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He forgot, overlooked or did not under- 
stand the long line of “hostile” and “friendly” 
fire cases as well as the many “perils of the 
sea” and “perils on the sea” decisions. 


These are unfortunate cases—all of them 
—but they are evidently the result of grow- 
ing pains in the economy and in the American 
insurance mechanism. 


English Pattern 


In the beginning, and thus many more 
than 200 years ago, there was marine in- 
surance. The first underwriters tried the 
use of a general insuring clause called “per- 
ils of the sea.” The courts soon found 
that this clause did not include the hazards 
of fire aboard a vessel, jettison, barratry, 
perils of war and the criminal acts of 
thieves. These were called “perils on the 
sea.” Hence, they were added to the gen- 
eral insuring clause. Later, a further ex- 


tension of the contract was made by adding 
to the general and specific peril insuring 
clauses an additional general phrase: “and 
transportation 


all other risks of and 


navigation.” 


This pattern had its origin in England 
and Europe and insurance companies were 
chartered with power to engage in this 
broad form of insurance. There was no 
distinction then or there between so-called 
“fire” and “casualty” insurance or com- 
panies. This pattern has continued to this 
date. In fact, some of the earliest English 
insurance companies are still in business 
and are licensed and competing in the 
American insurance market. 


American Pattern 


The American pattern was quite different. 
In a dominantly agricultural economy, it 
was quite natural for the first American 
insurance companies to ask their legislatures 
to charter them to write a single kind of 
insurance, like “fire” insurance. A letter 
from a company president chastizing a lady 
policyholder who suggested that windstorm 
insurance be written is still a standing joke 
in the business. 


As the American economy developed, and 
as general laws governing the organization 
of insurance companies were passed, a com- 
partment pattern as to kinds of insurance 
and kinds of companies evolved. Five 
broad company compartments evolved: 
life, fire, marine, fidelity and surety, and 
casualty. Many kinds of insurance de- 
veloped. New York State law defines 22, 
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most other states a slightly lesser number, 
but none, to my knowledge, the kind called 
today all-risk insurance. 


It was to be expected that, as the economy 
progressed through improved means of 
transportation and communication and 
through the impetus of industrialization, 
partly to meet the demands of two world 
wars, the various kinds of insurance com- 
panies competing for the chance to protect 
the increased and more widely distributed 
wealth of the nation would be stepping on 
each other’s toes. Thus, marine under- 
writers were the first to use their heritage 
to get into what is now called the inland 
marine field and to apply their “all-risk” 
technique, first, to property in transit and, 
later, to property at fixed locations. The 
competitive struggle affected so many in- 
terests that it became necessary for the 
state supervisory authorities to earmark the 
insurable property which various kinds of 
companies might insure under inland marine 
policies. This is commonly called “The 
Nation-Wide Definition and Interpretation 
of Inland Marine Underwriting Powers.” 


Now all this is changed by the passage 
of multiple-line laws in all but two states— 
Ohio and Arizona. Now, any kind of in- 
surance company other than life can write 
any kind of insurance other than life in- 
surance, providing certain charter amend- 
ments are made and certain financial 
requirements are met. 


This single circumstance has increased 
the attention and interest in all-risk in- 
surance immeasurably in the past five years. 


Comprehensive Dwelling 
Endorsement 


There are some who say that the speed 
of it calls for a “seventh inning stretch.” 
I want to direct your particular attention 
to just one development: the comprehensive 
dwelling endorsement. This is a product 
of mutual insurance working through the 
Transportation Insurance Rating Bureau, and 
has been prepared within the past two years. 


For some time, the owners of personal 
property have been insured against all risks 
and world-wide, and many of them have 
asked whether the same kind of insurance 
could be supplied on real property. Now 
it can be done, because the legal barriers 
have been removed. 


The mechanics are still a bit complex; 
but not insuperable. First, about half the 
states have what is called a statutory fire 
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policy law. It has been assumed that such 
laws would have to be repealed before any 
insurance, including the fire hazard, could 
be written on real property in any other 
manner than with a standard fire policy. 
For years, such basic statutory policies 
have been broadened and extended to cover 
additional perils, but it has only recently 
been thought that an “all risks” extension 
could be endorsed on them. 


Next, the rate-making pattern has followed 
the kinds-of-insurance pattern. As each 
new kind was introduced, experimental pre- 
miums have been adjusted in level, based 
on experience. The task of rate-making 
was ultimately delegated by individual com- 
panies to intercompany bureaus, most of 
which exercised a type of private police 
power by membership agreements. It was 
the alleged unlawful exercise of this power 
which was challenged by the federal govern- 
ment in the now famous SEUA decision. 
All-told, the problem was handled by 34 
fire rate-making bureaus spread throughout 
the United States: two inland marine rating 
bureaus, two casualty rating bureaus, one 
surety rating bureau and one automobile 
physical damage rating bureau—all national 
organizations and still functioning. Aside 
from these bureaus, there have been in- 
numerable advisory, regional, executive, 
trade and group organizations to which 
individual companies have belonged and 
which, in a sense, affected and continue to 
affect the over-all philosophies and policies 
of the industry. 


The enactment of Public Law 15, as the 
aftermath of the SEUA decision, caused 
all states to pass new rate regulatory laws, 
to confirm the practice of state supervision 
of the business. These laws adhered to the 
traditional compartmental pattern and added 
further complexity to the problems posed 
by the prior and subsequent enactment of 
multiple-line laws. It might have been 
easier or simpler for the industry and the 
public to stabilize one development before 
trving to meet the impact of the other 


However, we have to deal simultaneously 
with both problems and we now have the 
suggestion that the philosophy of the statu- 
tory fire policy laws is to guarantee the 
public a minimum rather than a maximum 
amount of protection when the fire hazard 
is insured against, and this statesmanly 
viewpoint may encourage some companies 
to abandon the endorsement method and 
come forward with an all-risk policy on 
real estate. Also, we have just witnessed 
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the creation of a new national rating bureau 
called the Multiple Perils Insurance Rating 
Organization, which has for its purpose 
the pulling together of the individual risk 
rates into an indivisible premium for all- 
risk insurance, and to get the same approved 
-by supervisory authorities for its members 
and subscribers. 


But to come back to our principal point— 
the comprehensive dwelling endorsement: 
Commencing with a standard fire policy 
and adding to it the current extended cov- 
erage endorsement, this combination insures 
against 11 named perils: fire, lightning (the 
policy); windstorm, hail, explosion, riot, 
riot attending a strike, civil commotion, 
aircraft, vehicles and smoke (the endorse- 
ment). At this point, the stock company 
and mutual company interests veer apart 
as to coverage. 


Some stock company people cling to the 
belief that a policy must name the perils 
specifically for the guidance of underwriters 
and to establish an understandable limit 
on the boundaries of the contract. Mutual 
people believe that the contract can be 
safely extended on an all-risk basis. 


The stock company viewpoint has re- 
sulted in the promulgation of what is called 
an additional extended coverage endorse- 
ment. It covers direct loss or damage by 
water from plumbing and heating systems, 
rupture or bursting of steam or hot water 
heating systems (except steam boiler ex- 
plosion), vandalism and malicious mischief, 
vehicles owned or operated by the insured 
or by any tenant of the described premises, 
glass breakage, ice, snow and freezing, fall 
of trees, and collapse—a total of nine addi- 
tional perils, if the count is governed by 
the commas in the form. The additional 
rate for these nine perils is four cents per 
$100 of insurance. 


Summarized, a contract prepared on this 
basis contains a total of 20 named perils: 
two provided by the policy and 18 provided 
by two endorsements containing nine each. 


The mutual people proceed by adding to 
the policy containing an extended coverage 
endorsement an additional endorsement 
which extends the contract “to include 
direct loss resulting from physical damage 
by all other risks to the structures de- 
scribed in the policy.” This endorsement 
then proceeds to exclude those losses which 
are uninsurable, beyond the scope of the 
contract or catastrophic. 
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Note that the insurance applies only to 
“physical damage” to the structures. Wear 
and tear, depreciation, inherent vice, ordi- 
nary faulty construction or _ installation 
and the action of insects, vermin and ro- 
dents are uninsurable, either because such 
insurance is against public policy or 
impracticable. 


The endorsement is available only for 
insurance of owner-occupied single dwellings, 
hence the exclusion of professional, mercan- 
tile, manufacturing and farming structures. 
Personal property is excluded to avoid 
overlapping with other insurance. Flood, 
country-wide and earthquake damage on 
the West Coast are so catastrophic in nature 
and so confined to known geographical 
areas that the exclusions are a concession 
to the many purchasers of this contract 
who live beyond the range of these hazards, 
and would presently rebel against a premium 
loading to cover them. The rate for this 
form is 10 cents per $100 of insurance. 


Please note also that the name of this 
endorsement is “comprehensive” and. not 
“all risks.” 


Advantages and Disadvantages 
for ‘All Risks’” Approach 


These two endorsements clearly illustrate 
the difference between the “named-peril” 
and the “all-risk” approaches to drafting 
insurance contracts. The New York Super- 
intendent of Insurance, Honorable Alfred 
J. Bohlinger, suggests the following possible 
advantages for the “all risks” approach: 


(1) It avoids uncovered gaps in protection. 
(2) It avoids overlapping coverage. 
(3) It can probably avoid adverse selection. 


(4) It can effect probable economies in 
management, marketing, servicing and 
premium. 


The disadvantages are less obvious and 
somewhat conjectural. There are, of course, 
problems of licensing, accounting, exami- 
nation of companies, taxation and rating. 
These can be worked out by willing ad- 
ministrators of the laws in the several 
states or by appropriate amendments of 
the statutes now in force. Probably the 
greatest disadvantage is the simplicity of 
the concept itself and the difficulty one 
encounters in obtaining clear public under- 
standing of it. After all, and in a semantic 
sense, the term “all risks” is an abstract— 
a technique—a fiction of the mind—a device 
by which the public is afforded the broad- 
est protection possible under the law and 


713 





the mechanics of insurance. Complete un- 
derstanding of it requires a clear under- 
standing of the distinction between the 
meaning of “risk” and “loss.” 


Tests to Distinguish 
Between Risk and Loss 


Here is a series of tests by which the 
difference between risk and loss can be 
distinguished: 


(1) The loss or damage must be acci- 
dental, fortuitous, 


All-risk insurance is against accidents 
which may happen, not against events which 
must happen. Wear and tear, depreciation, 
inherent vice or mere aging of property 
result in loss, but such circumstances are 
not insurable risks. 


(2) The loss or damage must “happen 
to the subject matter from without.” 


The cause of loss must be extraneous. 
Some precious stones, like opals, are sensi- 
tive and have a tendency to crack. They 
do not necessarily have to crack, but any 
opal, because of its peculiar composition, 
may develop a fissure. Although accidental, 
it is the consequence of the innate property 
of this kind of stone and is, therefore, not 
an insurable risk. The same applies to an 
article like leather which, whether or not 
converted into shoes, tends to become moldy 
when exposed to ordinary sea air and damp- 
ness while being transported. Likewise, 
fruit becomes rotten, flour heats or wine 
turns sour—not from external causes but 
from internal decomposition. 


(3) The loss or damage must not be con- 
tributed to by the insured’s willful or fraud- 
ulant act. 


Insurance against such conduct would be 
against public policy because society does 
not countenance antisocial acts. 

(4) The loss or damage must be due to 
a lawful risk 


Possession or ownership of any illegal 
property or article, like drugs, lottery tickets 
or other materials having special value be- 
cause of their illegality, are not insurable 
under an “all risks” contract. 

There is a very important difference be- 
tween all-risk property insurance and _all- 
risk liability insurance. 


All property can be roughly divided into 
two classes: movable property (personal) 
and property at fixed locations (real). Both 
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classes are exposed to identical perils which 
vary only in extent because of the nature 
of the property and its temporary or per- 
manent location. 


Individuals and business organizations 
have differing liability exposures growing 
out of personal activities, operations, use, 
ownership or maintenance of property. 
Liability is identical in all cases based 
upon tort or contract, but exposure is not 
identical. One person plays golf, another 
does not; one business maintains elevators, 
another does not. 


These differences carry over into the rat- 
ing procedure for each kind of insurance. 
Property insurance rate-making is princi- 
pally concerned with means for equitably 
measuring the variation in degree of risk— 
frame v. brick construction—protected or 
unprotected. Liability insurance _rate- 
makers face two problems: (a) segregation 
of nonexistent exposures; (b) variation in 
degree of existing exposures 


Three Basic Types 
of All-Risk Liability Policies 


These matters have had an important 
bearing upon the use of the all-risk tech- 
nique up to this time. Three basic types 
of all-risk liability policies have been de- 
veloped: 

(1) Comprehensive personal liability: 
single premium, single insuring clause to 
cover a sphere which has great homogen- 
eity and small pure premiums, but high 
expense loading if each exposure is handled 
separately. 

(2) Comprehensive’ general! _ liability: 
single insuring clause, divisible premiums, 
audit of exposures at inception and expira- 
tion of policy to determine proper advance 
and final premium, but no marked saving 
in operating costs reflected in lower premiun 
for the policyholder. 


(3) Combination comprehensive automo- 
bile liability and physical damage policy: 
separate insuring clauses, divisible premiums, 
buyer option to pick and choose coverages 
he desires. 


In the property insurance field, the all- 
risk technique has been applied almost ex- 
clusively to personal property of various 
kinds written by inland marine insurers, 
the single exception being the comprehen- 
sive dwelling endorsement just recently 
promulgated. 
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The big question is: How much further 
can the all-risk technique be extended, and 
is it feasible and practical to combine all- 
risk property insurance and all-risk liability 
insurance in the same contract? 


There appears to be but a single example 
of this combination in our past experience 
in this country. It is the standard boiler 
and machinery insurance policy, which is 
written for a single limit of liability and 
pays off to the extent of such liability: 
first, for the damage to property of the 
insured; next, for damage to property of 
others; and, last, for personal injury liability 
of the insured. 


Whether or not a further adaptation of 
this example can be made is an open ques- 
tion. The proponents argue that it can be 
done and point to the British “All-In” 
policy, which contains liability and property 
exposures in one policy and under one 
insuring agreement. Representatives of the 
New York Insurance Department who made 
a study of the matter in the field in England 
point out that the British economy is so 
completely different from the American 
economy that the same type policy in this 
country would not be feasible. Other stu- 
dents of the problem in this country argue 
that the rating methods and habits which 
have become so imbedded in our insurance 
mechanism preclude such a combination of 
insurance for the reason that there is no 
relationship between the insurable value of 
property and necessary limits of liability 
insurance; that large risks need to be spread 
among several insurance companies for direct 
loss coverage because of the catastrophe 
hazard, whereas the same risks are insured 
for liability exposures by a single carrier. 
(This point emphasizes another principal 
difference between the two major kinds of 
insurance. Property insurance has low fre- 
quency of loss but catastrophic loss prob- 
abilities, whereas liability insurance has high 
frequency with low catastrophic probabili- 
ties.) And finally, they argue that the 
reinsurance practices in the two major fields 
vary too widely to make the project practical. 


\t the moment, therefore, there seems 
to be no immediate possibility for providing 
what might appear to be an answer or an 
end to insurance buyers’ troubles and the 
desire of the industry to solve them by 
providing a contract which, in effect, would 
contain a single phrase: “You are insured, 
period.” 


_ There remains but one further observa- 
tion, and this is a most difficult one with 
which to deal. The litigated cases which 
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have dealt with the all-risk technique are 
comparatively scarce. They are either an- 
cient, in that they involve the construction 
of the earliest marine policies, or they are 
of very recent vintage and cause one to 
wonder why the issues ever arose. 


Depending upon the angle of one’s view- 
point, there seems to be a _ never-ending 
design by a few persons to stretch the 
meaning and intent of insurance contracts 
beyond the fundamental purpose of insur- 
ance. Such claimants are not necessarily 
insincere, but, nevertheless, the needless ex- 
pense incurred by such litigation has 
retarded and continues to retard the improve- 
ment in the context of all insurance policies. 
The thought is on the tip of many tongues 
that it is not safe to depart too far from 
construed terminology lest some court need 
be called upon to settle the meaning of 
new words. 


Truly, the insurance industry has noth- 
ing to gain from practicing that for which 
it is sometimes (but I hope always 
facetiously) blamed: namely, giving protec- 
tion in large type and taking it away in 
small type. 


Additional Cases 


You may draw your own 
from two additional cases: 


conclusion 


In Rubenstein v. Firemen’s Fund Insur- 
ance Company, decided January 19, 1950, 
by the Illinois Appellate Court (7 Fire AND 
CasuaAtty Cases 56, 90 N. E. (2d) 289), 
the insured contended that the collapse of 
a 36-foot-square area of a dining room 
ceiling was so similar a casualty to the 
collapse of a building as to bring his loss 
within the terms of his policy which insured 
against damage due to collapse of building. 
The court, however, held that in cases 
where the peril “collapse of building” had 
been construed in various types of policies, 
the entire building must lose its distinctive 
character as a building before there is a 
collapse of building within the terms of a 
policy of insurance. 


In Firemen’s Fund Insurance Company 
v. Vermes Credit Jewelry, Inc., decided by 
the United States Court of Appeals for the 
Eighth Circuit on November 24, 1950 (7 
Frere AND CASUALTy Cases 310, 185 F. (2d) 
142), a warranty that the insured would, while 
its store was closed, keep a certain percentage 
of its jewelry in a safe, was up for construc- 
tion. An all-risk jewelers’ block policy, includ- 
ing fire among other hazards, contained the 
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warranty. The court held that since such 
a warranty was not permitted by statute 
to be attached to a standard fire policy 
in the State of Minnesota, it was inopera- 
tive in the jewelers’ block policy which 
included the hazard of fire, and thus the 
insured was permitted to recover, regardless 
of the breach of the contract. 


To obtain a clearer understanding of the 
natural and legal limits upon the insurance 


device; to emphasize the honest purpose of 
those making it available on a private busi- 
ness basis; to plead for the enthusiastic 
assistance of the bar in preserving harmon- 
ious relationships between the insuring pub- 
lic and the industry; and, thus, to further 
the continued favorable acceptance of it in 
preference to some form of compulsory 
state system; these are the real motives for 
this paper. I trust you will take it on 
from there. [The End] 





WHAT THE LEGISLATORS ARE DOING — 
Continued from page 650 


Lawyers as Insurance Agents ... In 
Florida, attorneys at law duly licensed to 
practice law in the state shall not be con- 
sidered insurance agents with respect to the 
issuance of title insurance, and they shall be 
exempt from licensing requirements in this 
respect (S. B. 986, law without approval 
June 11, 1951). 


Licenses ... An amendment to Connecti- 
cut law provides conditions under which 
examinations for agents’, brokers’ and adjust- 
ers’ licenses may be waived. The provisions 
regulating an agent’s taking commissions 
on premiums paid by him or his employer 
have been revised to extend the limitation 
to include premiums paid by his spouse or 
by a corporation in which he, his employer, 
his spouse or a combination of these has 
stock control (H. B. 272, approved June 18, 
1951)... . Where formerly in California the 
study course taken to qualify for a broker’s 
examination required 50 hours of classroom 
or correspondence work, the requirement 
is now 90 hours (Chapter 1252, Laws 1951, 
approved June 28, 1951). 


National Defense Projects . . . Wiscon- 
sin’s Insurance Commissioner has_ been 
authorized to approve special rates for insur- 
ance on national defense projects where the 
premiums are to be paid by the United 
States Government (Chapter 514, Laws 1951, 
approved June 28, 1951). 


Reinsurance .. . An amendment to Cali- 
fornia law changes the provisions which 
must be contained in a reinsurance contract 
in order to qualify an insurer for deductions 
from liabilities required to be shown on 
financial statements (Chapter 1175, Laws 
1951, approved June 22, 1951)... . With 
certain exceptions, officers and employees 
of a California admitted insurer are forbid- 
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den to accept brokerage commissions on 
reinsurance ceded by the insurer, nor may 
the insurer pay such commissions (Chapter 
592, Laws 1951, approved May 22, 1951). 

A new Nebraska amendment makes 
provision for credits which may be taken 
by a fire or casualty insurer against loss 
and unearned premium reserves as the re- 
sult of reinsuring a whole or a portion of 
its business, and for the allowance as ad- 
mitted assets of certain accounts receivable 
from insurance (L. B. 277, approved April 
16, 1951). 


Securities Evaluation ... A law has been 
enacted in Nebraska to regulate and pro- 
vide for payment of expenses of valuation 
of securities by the National Association of 
Insurance Commissioners by means of as- 
sessments upon life insurance companies; 
to provide a fund in the state treasury to be 
known as the “Valuation of Securities Fund” ; 
and to provide for the disbursement of the 
funds (L. B. 278, approved April 7, 1951). 


Supplemental Contracts . . . Provisions 
for supplemental contracts under California 
law have been changed to limit the power 
of the Commissioner to make rules and reg- 
ulations concerning such contracts, and: to 
provide that where a supplemental contract 
is an integral part of a life contract the 
entire contract must be submitted to the 
Commissioner for approval (Chapter 1172, 
Laws 1951, approved June 22, 1951). 


Taxes ... Pennsylvania has provided for 
reciprocal taxes and fees for foreign insur- 
ers doing business in the state (S. B. 128, 
approved May 25, 1951). 


Wrongful Death .. . Maximum damages 
under the Illinois wrongful death statute 
have been raised from $15,000 to $20,000 
(H. B. 222, effective July 1, 1951). 
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ALAR een cannot pay 
hospital insurance premiums for service- 
men employees.—A union of fire department 
employees requested the Board of Com- 
missioners of an Alabama city to keep in 
force the Blue Cross hospital insurance of 
any man “who goes into the Armed Forces 
to protect our country.” The Commission 
in turn asked the Attorney General’s opin- 
ion whether such an expenditure for firemen 
and their dependents would be authorized. 


Although a fireman is an “employee” 
within the meaning of the Alabama statutes 
authorizing municipal corporations to con- 
tract for and maintain such hospital insur- 
ance for their employees, the Attorney 
General said, an employee is nevertheless 
one “engaged in the services of the munici- 
pality.” That term “contemplates a person 
actively engaged in the services of the mu- 
nicipality, and not one on an indefinite leave 
of absence.” Since the governing statutes 
contain no provision for this expenditure, 
the expenditure would be unauthorized.— 
Opinion of the Alabama Attorney General, 
June 27, 1951. 


school student 
insure liabilty for 


(ALIPORNIA—High 
association may 
workmen’s compensation with private car- 
rier directly —The Insurance Commissioner 
asked whether high school student body 
associations may insure their liability for 


workmen’s compensation with a private 
insurance carrier without prior application 
to, and refusal of the risk by, the State 
Compensation Insurance Fund, The ques- 
tion arose in connection with Section 11870 
of the California Insurance Code which, 
in pertinent part, reads as follows: “11870. 
The State, any agency, department, divi- 
sion, commission, board, bureau, officer or 
other authority thereof, and each county, city 


Attorneys General 


and county, city, school district, irrigation dis- 
trict, any other district established by law, or 
other public corporation or quasi public cor- 
poration within the State, excluding any public 
utility operated by a private corporation 
may insure against its liability for compen- 
sation with the State compensation insur- 
ance fund and not with any other insurer 
unless such fund refuses to accept the risk 
when the application for insurance is 
Wc 


A student body association is not part 
of a school district, said the Attorney Gen- 
eral, and since it does not otherwise appear 
to exercise governmental functions or to be 
a branch of state or local government, it is 
clearly not within the scope of any of the 
definitions of governmental bodies specified 
in Section 11870. Consequently, the Insur- 
ance Commissioner’s question was answered 
in the affirmative —Opinion of the California 
Attorney General, No. 51/33, May 7, 1951. 


fee school board may 
insure school buildings against fire loss 
with mutual fire company.—May a county 
school board lawfully insure school build- 
ings against a loss by fire, etc., under a 
policy issued by a mutual fire insurance 
company ? 


The question of the insuring of public 
properties has arisen many times in Florida, 
the Attorney General pointed out. The spe- 
cific question asked here he answered in 
the affrmative—with two provisos: (1) that 
the policy issued for such coverage stipu- 
lates in effect that it is issued without con- 
tingent liability of the school board, and 
(2) that it is nonassessable. The pajicy 
would not be rendered questionable by vir- 
tue of the fact that it is a participating one. 
—Opinion of the Florida Attorney General, 
No. 051-168, amending 050-180, June 10, 1951. 
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Insurance Commissioner may not accept 
check as supersedeas bond.—Some months 
after the Insurance Commissioner  sus- 
pended the license of an insurance agent, 
the agent appealed the case to a circuit 
court, the Commissioner fixed supersedeas 
bond at $250, and the agent delivered to 
the Commissioner his personal check in the 
amount of $250 to satisfy the requirements of 
the order fixing supersedeas bond. The Com- 
missioner asked the Attorney General whether 
he might accept the check as the bond. 


Citing various provisions of Section 59.13 
of the Florida Statutes, the Attorney Gen- 
eral replied in the negative: the bond must 
have a principal and two good and sufficient 
personal sureties, or one surety if a surety 
company authorized to do business in 
Florida, when approved by the clerk or 
judge of the trial court or by an officer 
authorized by the order granting the stay 
or supersedeas.—Opinion of the Florida 
Attorney General, No. 051-153, June 8, 1951. 


K ENTUCK Y—Policyholders have prior- 

ity over general creditors in guaranty 
fund of title insurer —The Commissioner of 
Insurance requested an opinion with respect 
to the rights of title insurance policyholders 
in and to the deposit of securities made 
with the Custodian of Insurance Securities 
by a Kentucky corporation engaged gen- 
erally in the title insurance business. 


The company had deposited and main- 
tained with the Custodian $100,000 of its 
guaranty fund as a deposit for the purpose 
of qualifying to do business in states requir- 
ing as a condition of entry that the company 
maintain a deposit of assets either with such 
state or with the State of Kentucky. The funds 
were designated on the records of the Custodi- 
an as part of the company’s guaranty fund. 


Section 304.476 of the Kentucky Revised 
Statutes, relating to deposits generally, pro- 
vides that “All such deposits shall be held 
by the Custodian in trust for the benefit 
and protection of all of the insurer’s policy- 
holders and creditors in the United States.” 


On the other hand, Section 304.920, which 
requires the creation of guaranty funds by 
title insurance companies, provides that: 
“The guaranty fund shall be security for the 
payment of losses and expenses incurred on 
account of the insured’s guaranty or insur- 
ance, and shall not be subject to the insurer’s 
othér liabilities so long as any such guaran- 
tees or insurance are outstanding.” 


Another section of the Code provides that 
particular provisions should control general 
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ones. Accordingly, it was the opinion of 
the Attorney General that Section 304,920 
is controlling and that general creditors can 
have no claim against the funds until such 
time as all policies of insurance and all guar- 
antees have been satisfied.—Opinion of the 
Kentucky Attorney General, July 16, 1951. 


ORTH CAROLINA — Insurer’s bank 

accounts not exempt from personal 
property tax on intangibles.—Are bank ac- 
counts of insurance companies subject to 
the North Carolina intangibles personal 
property tax under the provisions of Section 
701 of the Revenue Act, or are such accounts 
exempt under the insurance tax section? 


This was the question presented to the 
Attorney General. He replied as follows: 
“General Statutes 105-228.5 contains an 
exemption from taxation for insurance com- 
panies, both domestic and foreign. This ex- 
emption, however, does not apply to ad 
valorem taxes. Intangibles taxes are ad 
valorem taxes and are part of the over-all 
scheme for taxing property. The only ex- 
emption for insurance companies from the 
tax on bank deposits is found in Section 701 
of the Revenue Act and it applies only to 
foreign and alien insurance companies which 
pay the 2.5 per cent gross premiums tax 
under Section 105-228.5. Therefore, domestic 
insurance companies are not exempt from 
the tax on bank deposits by reason of the 
provisions of General Statutes 105-228.5.— 
Opinion of the North Carolina Attorney Gen- 
eral, May 31, 1951. 


TAH —Increase in workmen’s com- 

pensation benefits not applicable to 
employees already totally disabled.—Senate 
Bill No. 43 of the Twenty-ninth Legislature 
authorized an increase in workmen’s com- 
pensation benefits in the case of temporary 
total disability. A state representative asked 
whether that increase would be payable to 
persons injured and receiving compensation 
prior to the effective date of that act. 


No, the Attorney General replied. “It is 
generally recognized that the amount of 
compensation payable an injured employee 
under the Workmen’s Compensation Act 
is governed by the law in force at the time 
of the injury. The statute then in 
force forms a part of the contract of em- 
ployment and determines the substantive 
rights and obligations of the parties.”— 
Opinion of the Utah Attorney General, May 
7, 1951. 
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Court Upholds Premium Adjustment 
Clause of Reporting Fire Form 


When reported values exceed the limits 
of liability under a reporting form of fire 
insurance covering a stock of merchandise 
of fluctuating amount, location and value, 
the premium adjustment clause of that policy 
will be given full force and effect upon 
petition of the insurer seeking to collect the 
balance of the premium due. 


That is the holding on a point which has 
been argued for years but was squarely pre- 
sented to a court for the first time in the 
case of Security Insurance Company v. Old 
Poindexter Distillery, Inc., 7 Fire AND Casu- 
ALTY CAseEs 583 (Ky. Cir. Ct., June 29, 1951). 


The policy contained the usual provisions 
relating to a provisional deposit premium 
based on total value and the requirements 
of full reporting of locations and values 
within 30 days after the end of each month. 
The premium adjustment clause provided: 


“The premium named in this policy is pro- 
visional only. The actual premium consid- 
eration for the liability assumed hereunder 
shall be determined, at the expiration of 
this policy, by application of the following 
formula: 


“After deducting the amount of specific 
insurance, if any (not exceeding, however, 
the amount of value reported), at each loca- 
tion, an average of the total remaining 
values reported at each location shall be 
made, and if the premium on such average 
values at the rate applying at each location 
herein provided exceeds the provisional pre- 
mium, the insured shall pay to the insurer 
the additional premium for such excess; and, 
if such premium is less than the provisional 
premium, the insurer shall refund to the 
insured any excess paid.” 


The Coverage 
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The assured contended that the computa- 
tion of the premium should be based upon 
the limits of liability stated in the policy. 

This contention the court was firm in re- 
jecting: “In the reporting form of policy, 
such as that involved in the present case, 
the Premium Adjustment Clause requires 
the. insured to pay a premium based upon 
the full value of insured property, less specific 
insurance, even though the amount is greater 
than the limit of liability. . . . When an 
insured under such a policy has values in 
excess of the limits of liability fixed by the 
policy, and reports these values in full, the 
Company assumes a full liability for partial 
losses up to the limits of liability fixed by 
the policy; whereas if the insured reports 
values only up to the limit of liability, the 
company would not be liable in full for a par- 
tial loss. The company is entitled to a larger 
premium when it has a greater exposure to 
liability. Having procured such greater cover- 
age by reporting full values, the insured can 
not be heard to say, after the policy expires 
and the risk is run, that its premium should be 
computed, contrary to the express terms of 
the policy, as though it had reported lesser 
values on which the liability of the company 
would have been reduced. The insured ‘can 
not blow cold when (its) figures are to be 
used to compute premiums and blow hot 
when they are to be relied on to compute 
the company’s liability’.” 


The insurer was awarded the additional 
premium of $2,464.78 with interest and costs. 


Illinois Court Overrules Day 
on Common Management Fleet Rate 


Judge DeWitt S. Crow of the Circuit 
Court of Sangamon County in Springfield, 
Illinois, has set aside the order of Insurance 
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PERSONS AND EVENTS 


The Insurance Law Section of the 
American Bar Association will meet at 
the Roosevelt Hotel in New York City 
September 16-19. One of the highlights 
of the meeting will be the annual luncheon 
session on September 17, when the princi- 
pal speaker will be the Honorable Albert 
Conway, Judge of the Court of Appeals 
of the State of New York and former 
Superintendent of Insurance of New York. 
The meeting is open to anyone inter- 
ested in insurance. 

The thirty-sixth annual joint meeting 
of the International Association of Cas- 
ualty and Surety Underwriters and the 
National Association of Casualty and 
Surety Agents will be held at The 
Greenbrier, White Sulphur Springs, 
West Virginia, September 23-26. 

The annual meeting of the Independ- 
ent Statistical Service and a _ regional 
meeting of the National Association of 
Independent Insurers will be held joint- 
ly on September 20 and 21 at the Skirvin 
Hotel in Oklahoma City. 


The Copley Plaza Hotel in Boston on 
October 8-11 will be the situs of the 
Nineteenth Annual Conference of the 
American Association of Motor Vehicle 
Administrators. 


The Sixtieth Annual Meeting of the 
Bureau of Accident and Health Under- 
writers will be held at The Homestead, 
Hot Springs, Virginia, on October 29, 
30 and 31, according to a recent an- 
nouncement made by J. F. Follmann, Jr., 
general manager of the Bureau. 


John A. North, president of the Eastern 
Underwriters Association and president 
of the Phoenix Insurance Company, was 
the speaker at the conferment luncheon 
of the eighth annual meeting and semi- 
nar of the Society of Chartered Property 
and Casualty Underwriters, which was 
held September 5-7 at Chicago’s Palmer 


Director J. Edward Day which had required 
automobile fleet rate filings to embrace 
common management as well as common 
ownership situations. 


Day had ruled on February 9 that Section 
456(3) of the Illinois Insurance Code, which 
defines the term “fleet policy,” was erro- 
neously construed by a predecessor in office 
and that the proper construction required 
insurers issuing fleet policies to write insur- 
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House. The Pacific Chapter of the 
society will hold its annual conferment 
ceremonies at the Biltmore Hotel Bow! 
in Los Angeles on September 27; the 
keynote speaker will be Paul V. McNutt, 
former High Commissioner and _ first 
United States Ambassador to the Philip- 
pines, now general counsel and director 
of American International Underwriters 
and three insurance companies. 


The annual meeting of the Interna- 
tional Claim Association is being held 
September 10, 11 and 12 at the Mon- 
mouth Hotel, Spring Lake Beach, New 
Jersey. 

Three NAIC subcommittees have sched- 
uled meetings not previously announced, 
all of them being held in the associa- 
tion’s Conference Room in Chicago: 
September 18-19—Accident and Health 
Policy Benefit in Relation to Premiums; 
October 29-30—Examinations Practice 
and Procedure Manual Revision; October 
31 and November 1-2—Uniform Ac- 
counting. 


The Sixty-second Annual Convention 
of the National Association of Life Un- 
derwriters taking place in Los Angeles 
September 17-21 will have many note- 
worthy features. Among them will be 
an address by Dr. Arthur G. Coons, 
president of Occidental College, before 
the annual luncheon meeting of the Life 
Underwriting Training Council on Sep- 
tember 19 and an address on September 
21 for the Million Dollar Round Table 
Hour by Jacob W. Shoul, whose average 
annual production is in excess of $2.5 
million. Prior plans for NALU partici- 
pation in the Bob Hope show on Sep- 
tember 19 have had to be abandoned. 


Joseph A. Navarre has been appointed 
Insurance Commissioner of Michigan 
to fill the unexpired term of David A. 
Forbes, who recently resigned. 


ance covering vehicles under one general 
managership as well as under one common 
ownership. For further details on that rul- 
ing, see page 203 of the March, 1951 INsuR- 
ANCE LAW JOURNAL. 

The question arése from a complaint by 
Greyvan Lines, Inc., a subsidiary of Grey- 
hound Corporation, all of whose trucks and 
trailers are owned by drivers, and who 
charged discrimination in being unable to 


I L J — September, 1951 





I 
l, a 
bro 
Aut 
sure 
dem 
and 
Cor 
ord 


pag 


indi 
Day 
the « 

T 
pert 

“ 
an 1 
vehi 
vehi 
und 
prin 


natu 
to d 
has 
Cro 


Bro 
A 


agai 
sion 
bein: 
Assc 
the 
priv: 
M 
crea 
betw 
peac 
poss 
that 
time 
by 1 
asset 
rema 


The 


get fleet rates. Although this charge was 
dropped, Director Day continued the matter 
on his own initiative and required 72 com- 
panies writing fleet policies in Illinois to 
amend their filings by April 1. 


Following Day’s order but prior to April 
1, a petition for review of Day’s order was 
brought before Judge Crow by the National 
Automobile Underwriters Association, In- 
surance Company of North America, In- 
demnity Insurance Company of North America 
and Philadelphia Fire and Marine Insurance 
Company. On May 7 Crow issued a stay 
order relating only to those petitioners. (See 
page 457 of the June, 1951 issue of the 
JOURNAL.) 


In his order of July 27 holding that those 
petitioners—and, by implication, any other 
licensed insurer—may file fleet rates for 
common ownership fleets without filing fleet 
rates for common management fleets, Crow 
indicated that he had no power to modify 
Day’s ruling but “must affirm or set aside 
the order of Respondent herein complained of.” 


The controversial Section 456(3) reads in 
pertinent part as follows: 


“The term ‘fleet policy’ shall mean 
an insurance risk, under any form of motor 
vehicle insurance, of five or more motor 
vehicles, all owned by one insured or all 
under one general management and used 
principally for business purposes.” 


Crow held that the provision is permis- 
sive and should be construed in the alterna- 
tive. Day, who had held that “The permissive 
nature of a statute does not imply the right 
to divide or to select among its clauses,” 
has asked the attorney general to appeal 
Crow’s decision. 


Brokers Find Atomic Gap 


A substantial gap in peacetime coverage 
against losses caused by “accidental explo- 
sion or discharge of atomic weapons” is 
being explored in a study by the National 
Association of Insurance Brokers, Inc., with 
the hope that the public can get either 
private or governmental protection. 


Modification of the exclusion clauses that 
create the uninsured but very real hazard 
between private and government liability in 
peacetime should be studied as giving the 
possible solution, the brokers say. The view 
that an accidental atomic explosion in peace- 
time is beyond the realm of probability is 
by no means unanimously accepted, they 
assert, and the gap in coverage will still 
remain until the industry as a whole is 


The Coverage 


prepared to accept this view and to revise 
the present exclusion clause accordingly. 

The New York standard form, the model 
for fire coverage in 41 states, specifically 
excludes liability for loss “by .. . order of 
any civil authority.” If the Atomic Energy 
Commission is deemed a civil authority 
within the meaning of this policy, which 
presumably would be the case, at the very 
least a substantial question would arise as 
to whether an accidental atomic explosion 
would be excluded on the ground such ex- 
plosion did result from an order of a civil 
authority. 

Only recently has the new war-risk ex- 
clusion clause been developed to limit the 
extended coverage endorsement, the asso- 
ciation points out. This clause specifically 
provides for the exclusion of “loss’ caused 
directly” by “hostile or warlike action in 
time of peace or war it being under- 
stood that any discharge, explosion or use 
of any weapon of war employing atomic fis- 
sion or radioactive force shall be conclu- 
sively presumed to be a hostile or warlike 
action. ...” 


It is to be noted, the association says, 
that in this exclusion this conclusive assump- 
tion would apply regardless of what the 
particular fact may have been. 


While damage caused by an atomic ex- 
plosion in peacetime is thus excluded from 
private coverage, little protection would be 
afforded in the Government bill as proposed 
by the Bureau of the Budget. 


By definition, the Government bill (pro- 
posed hy the Bureau of the Budget before 
the subcommittee of the Senate Committee 
on Banking and Currency on July 18, 1951) 
provides coverage for damage resulting 
from “any hostile or warlike act” or “any 
action taken by any Federal, State or Gov- 
ernment agency” in defending against such 
“hostile or warlike action, whether actual, 
impending against or expected.” The bro- 
kers say that unless the phrase “whether 
actual, impending .. . or expected” is given 
a very broad construction, the Government 
bill affords no peacetime protection. 


Accidental explosion is covered presuma- 
bly, the association says, if damage occurs 
“in the course of execution of measures 
combating or defending against hostile or 
warlike action on the part of the enemy or 
taking place after ‘actual, impending or ex- 
pected attack’.” 

The conclusion drawn by the preliminary 
study is that damage caused by an atomic 
explosion in peacetime, such as might result 
in the course of a test or in the transporta- 
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tion of atomic fissions or radioactive force 
to a testing ground, would not be covered 
without extension of either private or gov- 
ernmental coverage to include this liability. 
The brokers express the belief that coverage 
for damages occuring in peacetime is a 
proper function and responsibility for pri- 
vate enterprise. 


Nascence of NAPIA 


Some sixty public adjusters met in At- 
lantic City on July 17, 18 and 19 and formed 
the National Association of Public Insur- 
ance Adjusters. 


The first “public adjuster” hung out his 
shingle about 1880, according to A. H. Nea- 
man, a director of the new group. With no 
ethical code of conduct and no organization 
to standardize practices and procedures, he 
said, it was inevitable that unscrupulous op- 
portunists entered what appeared to be a 
promising field and thus contributed a 
measure of disrepute to the profession 
around the turn of the century. 

The destructive floods in Kansas and Mis- 
souri coincided with the time of the conven- 
tion, and the infant organization voted 
unanimously to telegraph the governors and 
insurance commissioners of both states and 
the mayors and Red Cross units of stricken 
cities, offering all the facilities of the associ- 
ation and the services of its members in 
rendering, without charge and at the associ- 
ation’s expense, adjustment help to those 
requiring such services. Grateful responses 
were received and a qualified member visited 
Kansas City immediately after the conven- 
tion for field survey and consultations. 


The “Rules of Professional Conduct and 
Ethics” adopted at the convention require 
fair and just conduct with clients, insurance 
companies and the public and fair and equi- 
table commission rates. They prohibit im- 
proper solicitation, misrepresentation to an 
assured or insurer, attempts to handle claims 
without technical competence, the unauthor- 
ized practice of law and the acquisition of 
an interest in any salvaged property except 
with the knowledge, consent and permission 
of the assured. 


Insurance in South Africa 


Interesting data on the insurance indus- 
try in the Union of South Africa are set 
forth in an informal summary prepared by 
the Insurance Staff of the Office of Interna- 
tional Trade in the Department of Com- 
merce. Excerpts from the summary follow: 
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The insurance industry in the Union of 
South Africa is supervised by an official 
called the Registrar of Insurance, who is 
appointed by and functions under the con- 
trol of the Minister of Finance. No insurer 
may operate in the Union without securing 
the approval of the Registrar. 


A foreign insurer may operate a branch 
office only if it has carried on business in 
another country for at least 20 years. Qual- 
ifying deposits are required, amounting to 
£10,000 each for life, fire, marine or auto- 
mobile insurance and £5,000 each for mis- 
cellaneous branches of casualty insurance; 
a deposit of £30,000 covers all the nonlife 
branches. 


In 1948 there were 98 insurers doing busi- 
ness in South Africa. Of these, 21 were 
South African companies, 59 were British, 
11 were companies having head offiees in 
other British Commonwealth countries and 
seven were from other foreign countries. In 
addition, there were eight firms authorized 
to carry on business as agents on behalf of 
brokers and underwriters at Lloyd’s, and 
about 40 small local insurers’ selling funeral 
benefit insurance. Total net premium in- 
come for all insurers in 1948 reportedly 
amounted to £27,750,000, a 26 per cent in- 
crease over the 1946 total of £22,038,000, and 
about 60 per cent over the 1944 total of 
£17,555,000. By way of comparison, national 
income in 1948, according to one estimate, 
totaled £784 million, a 10 per cent increase 
over the estimated 1946 total of £700 million 
and about 20 per cent over the estimated 
1944 total of £634 million. 


Total net 1948 premiums were as follows: 
fire, £2,500,000; marine, £650,000; automo- 
bile, £3,100,000; miscellaneous casualty, 
£2,500,000; life, £19,000,000. 


Automobile third party liability insurance 
is compulsory under the Motor Vehicle In- 


surance Act of 1942, which became effective 
in 1946. 

Two compulsory social insurance schemes 
are in effect in South Africa covering work- 
men’s compensation and unemployment in- 
surance. 


Two compulsory social insurance schemes 
are in effect in South Africa covering work- 
men’s compensation and unemployment in- 
surance. The former provides compulsory 
insurance for workers whose annual earn- 
ings do not exceed £1,000, the latter for 
workers whose annual earnings do not ex- 
ceed £750. Native workers receive smaller 
workmen’s compensation benefits than white 
workers and are almost entirely excluded 
from unemployment insurance coverage. 
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California Insurance Taxes 
at Record High 


Insurance companies doing business in 
California will pay $25,323,743 in taxes in 
1951, a record assessment surpassing 1950’s 
previous all-time high by $2,234,587, James 
H. Quinn, Chairman of the California State 
Board of Equalization stated last month. 

Quinn’s announcement of the new peak 
levy—almost 10 per cent higher than last 
year’s—came as the board formally adopted 
the 1951 insurance roll. Of 618 companies 
authorized to do business in the state last 
vear, 600 were assessed on the current roll 
on the basis of the 1950 business. 


Of the taxpaying companies, 518 insurers 
writing fire, automobile, health and acci- 
dent, workmen’s compensation, and miscel- 
laneous policies were taxed for 61.5 per cent 
of the total, or $15,558,368. This amount 
was 8.2 per cent higher than in 1950. 


The premiums collected by 117 life in- 
surers produced $9,160,860 in taxes, or 36 
per cent of the total levy. Their assess- 
ments were 9.9 per cent higher than their 
1950 total of $8,332,931. 

Assessments levied ‘against 17 title insur- 
ance companies and 129 ocean marine under- 
writers showed the greatest relative gains 
over 1950 but affected total revenues only 
slightly since the two groups jointly repre- 
sent only 2.5 per cent of the total insurance 
tax, Quinn said. Title insurance company 
taxes totaled $459,762, two thirds higher 
than the 1950 figure, while the ocean marine 
levies climbed 50 per cent over the previous 
year to $144,753. ° 

Many concerns wrote insurance in two 
of the four fields and therefore were as- 
sessed in more than one category. 


















Allowable deductions on this year’s roll 
reached $1,311,425, or 5.2 per cent of the 
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gross insurance company assessment. Each 
company is allowed to offset against its 
premium tax levy real estate taxes paid on 
the principal office it owns in California. 
Such allowances were 15.6 per cent higher 
this year than in 1950. 


Placement with Unlicensed Insurer 
Brings First Tax Penalty 


The New York Insurance Department 
last month imposed the maximum fine of 
$500 on a Syracuse insurance firm for plac- 
ing insurance with unlicensed insurance 
companies. In addition, the firm has been 
directed to pay $313.43 to the Department, 
the latter figure representing the 3 per cent 
tax on premiums written for the unauthor- 
ized insurers. 


This is the first time that the Department 
has imposed a tax penalty as well as a fine 
on a producer for doing business with un- 
licensed companies. The Department charged 
that the state was defrauded of the tax 
because the respondent was not licensed as 
an excess line broker nor did he place the 
business through a licensed excess line broker. 


The Syracuse firm violated Section 112 of 
the Insurance Law. 


California Solicitation 
and Fiduciary Rulings 


Recent announcements of the California 
Department of Insurance set forth standards 
of business practice for agents and office 
personnel. 


In response to the complaints of life and 
disability agents that some insurers permit 
their unlicensed salaried representatives to 
solicit and negotiate group life and disa- 
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bility insurance, Commissioner John R. 
Maloney has directed the attention of all 
life and disability insurers to Sections 1700 
and 1714 of the California Insurance Code, 
which respectively require a life agent to 
have a license and make an agent’s failure 
to have a license a misdemeanor. He said: 


“Life and disability insurers should, there- 
fore, secure proper licenses for all personnel 
who act as life agents in California even 
though they may be officers of the insurer 
or salaried representatives. It should be 
noted, however, that this Department will 
not consider such officers and salaried em- 
ployees to be acting as life agents if their 
activities are limited to direct technical 
advice and assistance to a properly licensed 
person (either a life agent holding the 
proper type of life agent’s license, or in 
the case of disability insurance a_ broker 
or fire and casualty agent appointed to 
transact disability insurance for a, life com- 
pany) in connection with his solicitation 
and negotiation of the group contract. As 
part of this assistance the unlicensed officer 
or salaried employee may accompany the 
properly licensed person in his contacts with 
the prospective master policyholder and the 
members of the group, but his activities 
must be of a bona fide advisory or informa- 
tive nature in connection with and subordi- 
nate to, and not independent of, the activities 
of the properly licensed person.” 

Two other announcements by Maloney 
relate to 1951 legislation on handling fidu- 
ciary premium funds. Assembly Bill 522 
adds Section 1730.5 to the Insurance Code 
and becomes effective on the twenty-second 
of September. It requires every producer 
who does not operate on the basis of remit- 
ting premiums and return premiums within 
fifteen days of their receipt by him to main- 
tain such unremitted premiums or return 
premiums in a fiduciary bank account or 
depository wholly separate from his operat- 
ing and any other personal and business 
accounts. Maloney says “it must be a fidu- 
ciary insurance account separate not only 
from the producer’s operating account and 
other accounts for his insurance business 
and his personal accounts, but also separate 
from any accounts he may maintain in con- 
nection with other businesses operated by 
him such as a real estate business.” The 
only exception to this requirement is with 
respect to the funds of any principal who 
in writing specifically waives this segrega- 
tion requirement—and with respect to that 
principal’s funds only. 
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Managing general agents are treated dif- 
ferently. They have the option of comply- 
ing with Section 1730.5 or with the more 
liberal Section 1730.6, the latter having been 
added to the Insurance Code by Assembly 
Bill 884. By the terms of that bill such 
agents who receive from their principals 
a Waiver in writing consenting to the ming- 
ling of fiduciary funds with other funds 
may take a credit for any balance owed by 
the principals. Maloney remarked that “In 
the normal course of business this will 
mean that if a managing general agent's 
business with a consenting insurer is of 
such a nature that on a particular account 
current a credit balance accrues to the 
managing general agent, whether from an 
excess of return premiums paid on behalf 
of the principal or because of claims paid 
on behalf of the principal, or for any other 
reason, he may, in determining the amount 
of money which he is holding for other 
consenting insurers, take advantage of that 
credit.” 


Agents’ Examinations More Frequent 


The schedule of license examinations for 
agents is being stepped up in New York 
and Pennsylvania. 

New York Deputy Superintendent of In- 
surance Walter F. Brooks announced on 
August 19 that the New York Insurance 
Department will conduct twelve license 
examinations annually for prospective fire 
and marine, casualty and fidelity and surety 
agents. Heretofore the Department has 
held four tests each year for applicants for 
those types of agents’ licenses. General 
agents’ examinations will still be conducted 
on a quarterly basis. 


Beginning next month, Pennsylvania ex- 
aminations for life and accident and health 
insurance licenses will be held on the first 
Saturday of each month in Philadelphia, 
Scranton, Johnstown and Erie, and on the 
third Saturday of each month in Pittsburgh, 
Allentown, Williamsport and Harrisburg. 
The committee representing the Pennsyl- 
vania Association of Life Underwriters will 
act in conjunction with the Insurance De- 
partment in preparation of examination 
questions. In addition to the questions 
which have been asked heretofore calling 
for a “Yes” or “No” answer, the exami- 
nations will include questions in the form 
of problems which will give the applicant 
an opportunity to express his individual 
thinking on the subject matter. 
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How the agents are doing in their exami- 
nations is indicated by statistics from Cali- 
fornia, where Commissioner John R. Maloney 
has issued compilations of the percentages 
of the number of applicants for licenses as 
Life and Disability Agents, Life Only Agents 
and Disability Only Agents who passed the 
qualifying examinations for the last two years. 


The tabulations are arranged by insurance 
companies, and the figures show a general 
improvement in the scores achieved by 
insurers. Whereas, in 1948-1949, 50 life and 
disability insurers failed to qualify 75 per 
cent or more of their applicants, the number 
in 1949-1950 was reduced to 42, and in 
1950-1951 to 37. For the current year, this 
represents 32.46 per cent of the insurers fil- 
ing. Insurers who filed for Life Only licenses 
established a much better record. Only 
eight insurers out of 42, or 19.05 per cent, 
failed to qualify 75 per cent or more of their 
applicants. 

Insurers who filed for Disability Only 
licenses, although showing improvement 
over the preceding year, fell far below the 
scores made for Life and Disability and 
Life Only. Fourteen insurers out of 30, 
or 46.67 per cent failed to pass 75 per cent 
of their applicants. 

The figures given in the tables have to do 
only with examination results. They do not 
indicate the number of times an applicant 
may have taken the examination. Neither 
do they disclose the number of licenses and 
certificates of convenience issued nor the 
number of certificate holders who did not 
obtain permanent licenses by reason of can- 
cellation or failure to appear for an exam- 
ination. 

Maloney states that the statistics on these 
items show a failure on the part of some 
insurers to comply with the conditions under 
which certificates are issued. In fact, dur- 
ing the last several months, the privilege 
of having certificates of convenience issued 
to its applicants was suspended for 30 
days for an insurer because of noncompli- 
ance with such conditions. The conditions 
include the enrollment of applicants for certifi- 
cates in approved courses, the maintenance of 
progress checks and the administration of 
courses as provided in the Insurance Code. 


Withdrawal of course approval and of the 
privilege of obtaining certificates will follow 
future noncompliance with those conditions, 
Maloney remarked, and he “will also con- 
sider as grounds for denying an insurer the 
privilege of obtaining certificates for its 
agents an excessive number of terminations 
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of certificates by cancellation, failure to 
appear for the qualifying examinations, or 
failure to pass the qualifying examinations.” 


New Workmen's Compensation 
Rates in Pennsylvania 


Pennsylvania Insurance Commissioner 
Artemas C. Leslie has announced his approval 
of a revision in workmen’s compensation 
rates as proposed to him by the Pennsyl- 
vania. Compensation Rating and Inspection 
Bureau. ‘the new rates applying to all 
workmen’s compensation policies, excluding 
coal mine, have been effective since July 1, 
1951, and are, on the average, 4.4 per cent 
lower than those previously in effect. 


The average reduction for classifications 
in the Manufacture and Utilities Group are 
2.5 per cent, for those in the Contracting 
and Quarrying Group 6.8 per cent, and for 
those in the Other Industries Group 5.2 per 
cent. The rates for 111 classifications are 
reduced, 28 are increased and 46 remain 


the same. 


It is estimated that the reduction in rates 
will result in savings of approximately 
$1,500,000 to Pennsylvania employers. 


In approving the revised rates, Mr. Leslie 
pointed out that they are based on recent 
benefit levels. Any legislative amendment 
of the Workmen’s Compensation and Occu- 
pational Disease Acts may necessitate a 
further revision in rates to reflect changes 
in benefit levels. 


THE GOOD ADVOCATE 


“He not onely hears but examines 
his Client, and pincheth the cause, 
where he fears it is foundred. For 
many Clients in telling their case 
rather plead then relate it, so that the 
Advocate hears not the true state of 
it, till opened by the adverse party. 
Surely the Lawyer that fills himself 
with instructions will travell longest 
in the cause without tiring. Others 
that are so quick in searching, seldome 
search to the quick; and those miracu- 
lous apprehensions who understand 
more than all, before the Client hath 
told half, runne without their errand, 
and will return without their answer.” 
—Fuller, The Holy State and the Pro- 
fane State (1642). 








The Injured Worker 


Workmen’s Compensation Insurance Costs 
and Trends in California, Management Report 
No. 100. Research Division, California Per- 
sonnel Management Association, 2180 Milvia 
Street, Berkeley 4, California. 1951. $1. 

This 20-page report is a stenographic 
brief of three addresses given before the 
California Personnel Management Associa- 
tion and the Personnel Section of the West- 
ern Management Association. 


The first author, Stanley Burke, manag- 
ing director, California Self-Insurers’ As- 
sociation, San Francisco, California, contends 
that in California they are not dealing with 
workmen’s compensation but in health in- 
surance. Their all-inclusive term “injury” 
has come to permit practically anything to 
come within its scope. 


Harold H. Hatch, president, Argonaut 
Underwriters, Inc., discusses effects brought 
about by the permanent and temporary 
disability schedule which California adopted 
many years ago. California workmen’s com- 
pensation rates are made from statistical 
data gathered by the California Inspection 
Rating Bureau, analyzed by it and sub- 
mitted to the Insurance Commissioner. 


Richard J. Quigley, claims superintendent, 
California Casualty Indemnity Exchange, 
San Francisco, California, joins his col- 
leagues in warning against the possibility 
of the benefits of California’s Workmen's 
Compensation Act increasing the costs to 
California employers to such an extent as 
to put them at a competitive disadvantage 
in relation to other states. 


Work Injuries Compensable in Pennsyl- 
vania, Alice Warne. Bureau of Business 
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Research, Pennsylvania State College, State 
College, Pennsylvania. 1951. $8 pages. 


“Work injuries offer an ever-present 
hazard in business. They impair the output 
and earning power of workers and em- 
ployers alike. They give rise to suits to 
recover damages which embarrass business 
stability.” Thus states the preface to this 
little book which endeavors to fill the need 
for clarification of the rights and obliga- 
tions of employer and employee concerning 
workmen’s compensation. 


This need, which exists not only in Penn- 
sylvania, but in many other states as well, 
is adequately taken care of by Miss Warne’s 
clearly outlined discussion of Pennsylvania 
compensation laws, types of compensable 
injury, payable benefits and the securing 
of benefits. Extremely helpful are the 
sections dealing with the employers’ and 
employees’ obligations, and the definitions 
of ambiguous terms. 


ARTICLES 


Articles of interest in other 


legal publications 
| 





Triple Play—Trespass to Negligence to 
Absolute Liability . . . The history of civil 
liability has evolved from the doctrine of 
trespass through that of negligence and, 
according to the author, is fast approaching 
the time when the climate will be right for 
“judges to begin making an honest woman 
of the theory of absolute liability without 
fault."—Gregory, “Trespass to Negligence 
to Absolute Liability,” Virginia Law Review, 
April, 1951. 
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Soldiers, Sailors and Airmen . . . Appli- 
cability of the Federal Tort Claims Act to 
the new American military establishment 
is under discussion by an Assistant United 
States District Attorney. — Redden, “The 
Serviceman and the Federal Tort Claims 
Act,” Alabama Law Review, Spring, 1951. 


Personal Injury Claimant—Proper Plain- 
tiff or Malingerer? .. . Technique of cross- 
examination of plaintiff and his medical 
witnesses, together with preparatory proce- 
dure, forms the topic for discussion in this 
article. Emphasis is on neuropsychiatric- 
injury cases.—Smith, ‘“Cross-Examination 
of Neuropsychiatric Testimony in Personal 
Injury Cases,” Vanderbilt Law Review, De- 
cember, 1950. 


Growth of Lobbying . . . The organized 
economic bloc—long a factor in the Ameri- 
can legislative process, lately a most impor- 
tant factor—is the subject of this discussion. 
A Utah law professor weighs advantages 
and disadvantages of the existence of such 
pressure groups.—Dykstra, “The Impact of 
Pressure Groups on the Legislative Process,” 
Washington University Law Quarterly, June, 
1951. 


Patent Right’s Position in American 
Economy ... Here is a comprehensive 
article, published in several successive issues 
of the Journal of the Patent Office Society. 
The patent right is studied as to its history 
in the United States and in comparison 
with the patent right in other countries. 


A REPORT TO THE READER 


and hence from the highways.” (Italics sup- 
plied.) 

The court for the first time since the SEUA 
decision reiterated the doctrine of the Moun- 
tain Timber and the Osborn cases that the 
insurance business is so “affected with the 
public interest” that the power of the state 
is “broad enough to take over the whole 
business.” A criterion for the great breadth 
of state regulatory authority has now been 
promulgated by the Supreme Court and the 
decision has placed the regulation of the 
insurance business more firmly within the do- 
main of the state police power. Since that 
power involves matters of local concern on 
which “views will vary,” the Supreme 
Court has given notice that it will accept 
the decisions of the state legislatures re- 
garding the regulation of insurance unless 


Books and Articles 


Also discussed is cross-licensing by corpo- 
rations with regard to patent rights—Drews, 
“The Patent Right in the National Econ- 
omy of the United States,” Journal of the 
Patent Office Society, March, April, May and 
June, 1951. 


For Services Rendered . . . What of-the 
reimbursement of creditors committees, and 
the attorneys and agents representing them, 
under Chapter XI of the Bankruptcy Act? 
The author notes that “surprisingly little 
has been written about ... [this] phase of 
the act which is of more than academic 
interest.”"—Reich, “Reimbursement of Credi- 
tors Committees Under Chapter XI,” Com- 
mercial Law Journal, May, 1951. 


Speak Softly, Congressmen . . . Congres- 
sional speech has enjoyed a peculiar immu- 
nity, ever since the days of Jefferson. Wyo- 
ming’s Senator Lester Hunt would now 
seek to limit abuses of this immunity.— 
Yankwich, “The Immunity of Congressional 
Speech—Its Origin, Meaning and Scope,” 
University of Pennsylvania Law Review, May, 
1951. 


Commercial Code—Conflict Problems . . . 
A professor of comparative law at the Uni- 
versity of Chicago has written this article. 
It treats of the conflict of laws which will 
arise during the time when the code will be 
effective in some states, but not in all.— 
Rheinstein, “Conflict of Laws in the Uni- 
form Commercial Code,” Law and Contem- 
porary Problems, Winter, 1951. 


Continued from page 646 | 
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“the legislative action is arbitrary and has 
no reasonable relation to a purpose.” 


The McCarran Act and the Prudential, 
Robertson and North Little Rock Transporta- 
tion Company cases removed, for most pur- 
poses, the commerce clause as a bar to 
state regulation. The California Automobile 
Association case has now continued this 
trend with respect to the Fourteenth 
Amendment. Its importance is not only 
that it has promulgated a standard under 
which states may legislate into the verge 
of the Fourteenth Amendment itself, but 
also that its espousal, subsequent to the 
SEUA case, is a further indication of the. 
present judicial perspective of the extensive 
area of control over the insurance business 
now offered to the states. 
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NEGLIGENCE 
Cases Involving Negligence 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Less Than an Inch of Negligence 


Defendant was the owner of a shoe store 
which had an outside lobby from which 
passers-by could look into the windows at 
merchandise on display. A few days prior 
to the accident involved in this case, the 
cement floor of the lobby had been laid; it 
did not lie even with the sidewalk with 
which it connected, but was on a level 
about seven eighths of an inch higher. Also, 
there was a substantial depression in the 
sidewalk itself near the point where it 
joined the lobby. Plaintiff, while window 
shopping, fell at this junction point and 
suffered personal injuries. She sued the 
store owner, and was awarded a verdict 
in the lower court. Defendant excepted, 
arguing that it should have had a directed 
verdict. 


Defendant admitted that it had a duty 
to exercise reasonable care to protect plain- 
tiff against dangers reasonably to be appre- 
hended, but, contended that she had to 
offer evidence to the effect that the method 
of construction it used was not in accord- 
ance with proper building practice. 

The reviewing court declared that if a 
decision of the case required technical knowl- 
edge and plaintiff failed to furnish such 
knowledge, she did not have a case. On 
the other hand, if inferences based on com- 
mon knowledge or experience could establish 
the liability or nonliability of defendant, 
the case could go to the jury. 
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Here, said the court, “The liability of 
the defendant depends upon whether it was 
negligent for it to maintain an abrupt drop 
of seven-eighths of an inch in the entrance, 
at a point adjoining a depression in the 
city walk, where it should have expected 
prospective customers to walk while their 
attention was likely to be focused upon the 
disp!ay window. This in turn depends upon 
the danger therefrom and the feasibility of 
preventing such a condition. Both of these 
factors are within such knowledge as jurors 
possess. The opinions of competent experts 
doubtless would have been helpful, but the 
jury independently could intelligently de- 
cide whether there was danger from the 
change in level and whether the danger 
could have been avoided.” 


Defendant’s motion for a directed verdict 
was therefore properly denied.—Jutras et vir v. 
Satters, Inc. New Hampshire Supreme 
Court. October 3, 1950. 18 NEGLIGENCE 
Cases 730. 


Judgment Stands 
Despite Erroneous Instructions 


Plaintiff fell down a_ two-story shaft 
opening onto the roof of defendants’ hotel. 
She had gone out onto the roof by way 
of a doorway opening from a hall in a 
higher part of the building. The shaft was 
surrounded by a _ parapet twenty-seven 
inches high, and over the opening was a 
mattress completely covering it. Plaintiff 
sat on the mattress thinking that it was 
resting on some eort of a “flat top or another 
little roof,” and it gave way, causing her 
to fall to the bottom of the shaft and receive 
serious injuries. There was evidence that 
there were signs conspicuously posted in 
the corridor reading “Stay off the roof.” 
On the other hand, plaintiff testified that 
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the hall was dimly lit and that she saw no 
such signs, and three police officers who 
investigated the accident testified that they 
had seen no signs. 


Defendants in the case were the manager 
and the owner of the hotel. The manager 
testified that he did not know how the 
mattress came to be on top of the shaft 
opening. 

Plaintiff's complaint contained two 
counts, one alleging general negligence on 
the part of both plaintiffs for posting no 
warning signs and inadequately lighting the 
roof and for allowing the mattress to be 
laid upon what appeared to be a solid 
foundation. The other count asserted negli- 
gence in the construction of the vent shaft, 
since California law required the parapet 
(which was twenty-seven inches high) to be 
thirty inches in height. 

In the lower court, the jury was in- 
structed that violation of the statute (which 
was referred to in the second count) con- 
stituted negligence per se, and that if “you 
find that defendant [owner] . . . violated 
the statute,” and that plaintiff was not con- 
tributorily negligent, she was entitled to 
recover. The jury returned a general ver- 
dict in favor of plaintiff without reference 
to the two counts. 


On appeal, the reviewing court declared 
that violation of a statute does not constitute 
negligence per se unless the harm caused 
by the violation was of the kind the statute 
was designed to prevent. Here, it said, 
the intent of the statute was to prevent 
persons lawfully walking upon premises 
containing a shaft from stumbling into the 
opening; “Upon no reasonable theory may 
it be said that the legislation was designed 
to guard one from the danger of falling 
into a shaft by reason of sitting upon the 
parapet.” Moreover, the noncompliance 
with the statute was not the cause of plain- 
tiff’s injury. It could not be said that, had 
the parapet been three inches higher, the 
mattress would not have been placed there 
or the danger would have been more 
apparent. Therefore, said the court, the 
instructions referred to above were errone- 
ously given. 

However, plaintiff contended that when a 
complaint is in more than one count and 
evidence is sufficient to sustain the judgment 
on one of them, error affecting the others 
is immaterial. The majority of the court 
agreed, and said that since only defendant 
owner was named in the instructions re- 
garding the second count, the jury must 
have found defendant manager guilty on the 
first count, which was framed in general 
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negligence; and since the first count was 
as applicable to the owner as to the man- 
ager, the owner could also have been found 
guilty on that count. The judgment was 
therefore affirmed. 


A dissenting opinion declared that the 
judgment was not clearly based on the first 
count. There was sharp conflict in the evi- 
dence as to the facts alleged by plaintiff in 
this count, said the dissent, and where this 
is so it is impossible to determine whether 
the jury based their opinion on this count 
or on the one upon which they were er- 
roneously instructed: “It is settled that in 
such a case the error is prejudicial.” The 
jury, said the dissent, might well have re- 
lied solely on the clear-cut per se negligence 
charge in the second count. The fact that 
defendant owner was specifically named in 
the instruction regarding that count did not 
mean that the defendant manager could 
not be held negligent thereon also; the 
instruction naming the owner was merely 
instructive of the application of the in- 
struction declaring that violation of the 
statute constituted negligence per se—Nun- 
neley v. Edgar Hotel et al. California Su- 
preme Court. December 19, 1950. 19 
NEGLIGENCE Cases 35. 


No Right of Action 
for Mental Distress 


In the course of an official investigation 
made by a sergeant in the Army’s Criminal 
Investigation Division, plaintiff wife was 
allegedly grilled excessively and for an un- 
reasonable length of time. Within a week 
thereafter and as a proximate result of this 
incident, she was found in a psychotic con- 
dition characterized by loss of memory and 
delusions of persecution. 


The most that can be said of the ser- 
geant’s conduct, the court said, was that it 
was such as to cause mental suffering or 
emotional distress. 

It followed that there could be no recov- 
ery under the Federal Tort Claims Act. For 
if the distress was caused by the negligence 
of the sergeant, there is no right of action 
under Washington law. On the other hand, 
if the distress was the result of the wilful 
act of the sergeant, then the acts constituted 
an assault within the meaning of the ex- 
cepting clause of the Tort Claims Act. 

Therefore, the judgment for the plaintiffs 
was reversed with directions to enter judg- 
ment for defendant.—U. S. v. Hambleton et 
ux. United States Court of Appeals for the 
Ninth Circuit. November 28, 1950. 18 
NEGLIGENCE Cases 999, 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Issuance of Policy Waives 
Condition Precedent in Policy 


Defendant on June 15, 1946, issued a 
special disability policy, under a group in- 
surance plan, and without a prior medical 
examination, to plaintiff, a physician and a 
member of a medical society. Plaintiff paid 
premiums from June 15, 1946, until Decem- 
ber 3, 1949, when the defendant returned 
a tendered premium. On November 22, 
1948, plaintiff sustained bodily injury in an 
accident and became incapacitated for 18 
weeks and, under the terms of the policy, 
if effective, he became entitled to $900, at 
the rate of $50 per week. Plaintiff duly 
processed a claim and received $150, for 
three weeks. Defendant refused thereafter 
to make further payments. Plaintiff brought 
this action for the $750 alleged to be due 
him under the policy. Defendant counter- 
claimed that the policy be cancelled and 
that it have judgment against plaintiff for 
the return of the $150. The parties waived 
a jury trial. The trial judge found in plain- 
tiff’s favor and directed entry of judgment 
upon the complaint in the sum of $750 plus 
interest. Defendant appealed. 


The standard provision enumerated in the 
policy incorporated “the endorsements and 
attached papers.” An “attached paper” was 
plaintiff's completed application captioned, 
“Enrollment for Special Disability Policy.” 
The application contained a statement in 
the form of a question as follows: 


“Do you understand that this application 
is subject to acceptance by the Metropolitan 
Casualty Insurance Company of New York, 
and that the insurance hereby applied for 
will not be effective unless you are regu- 
larly attending all of the usual duties of 
your occupation on the countersignature 
date of the policy?” 


The answer which plaintiff gave to this 
question, which did not appear in the body 
of the policy, was an adoption of the an- 
swers given to two other questions men- 
tioned below. Defendant’s contention at 
the trial, and on this appeal, was that plain- 
tiff was not in fact on June 15, 1946, regu- 
larly attending to his usual duties and 


therefore that the policy never became an 
effective contract. There was no claim of fraud. 


Plaintiff admitted that, on that date, he 
was totally disabled from performing his 
professional duties and that he was then 
receiving benefits on the basis of total dis- 
ability from two other insurance companies, 
He contended that if the defendant insurer 
did not know of his total incapacity and of 
the payments being made by the other in- 
surance companies, it at least had knowl- 
edge that he was unable regularly to attend 
to all the duties of his profession when 
it issued the policy, and that it should be 
deemed to have waived the stated condition 
to eligibility, particularly after having ac- 
cepted premiums from him for three years 
and having made payments for three weeks 
on his claim. 


Knowledge that the plaintiff could not 
attend regularly to every professional duty 
was imputed to defendant on the basis of 
information revealed in the application, and 
orally to defendant’s agent who solicited 
the application, that plaintiff was suffering 
from “coronary thrombosis and infarction 
(coronary)”; “coronary attacks November 
1944, May 1945.” These answers were those 
given to the questions, “Have you been dis- 
abled by either accident or illness or re- 
ceived medical attention during the past 
five years?” and “Duration.” 


The reviewing court remarked that, even 
if the above information could not fairly 
be interpreted as disclosing the plaintiff's 
total disability, it nevertheless so strongly 
implied an inability regularly to perform 
some professional duties that the insurer 
should have investigated further. In af- 
firming the trial court’s judgment for the 
plaintiff, the court held that the form of 
answer alerted the insurer that plaintiff 
was putting it on notice that his coronary 
condition impaired his ability regularly to 
attend to “all of the usual duties” of his 
profession, and that the trial court was 
justified in concluding the insurer's is- 
suance of the policy constituted a waiver 
of that requirement.—Goldstein v. Metro- 
politan Casualty Insurance Company of New 
York. New Jersey Superior Court, Ap- 
pellate Division. June 6, 1951, 14 Lire 
Cases 1055. 


Beneficiary Stands in Assured's 
Place Re Waiver of Premiums 


The assured was inducted into the armed 
forces on May 1, 1944. He was discharged 
July 13, 1945, because of service-connected 
disability, and he died May 29, 1948, ot 
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pulmonary tuberculosis. Premiums on the 
policy were paid through July 31, 1945, by 
deductions from the assured’s service pay. 
No premiums were paid thereafter. 


On September 16, 1948, shortly after the 
assured’s death, and again in March, 1949, 
plaintiff beneficiary applied for a waiver of 
premiums under Section 602(n) of the 
National Service Life Insurance Act as 
amended August 1, 1946 (38 USCA, Section 
802(n)) upon the ground that the assured’s 
failure to make timely application for waiver 
of premium “was due to circumstances be- 
yond his control.” 

The assured was a youth of little or no 
education, a minor until February 28, 1947, 
suffering from advanced tuberculosis from 
the date of his discharge to the date of his 
death. For approximately two and one-half 
years immediately preceding his death the 
assured was under treatment in three veterans’ 
hospitals and one civilian hospital. 


“While insured is said to be illiterate,” 
the court remarked, “he must have had 
a fair degree of intelligence, otherwise he 
would not have been accepted in the Armed 
Services and given special training as a 
sharpshooter in the Marine Corps. There 
is no claim that insured had become men- 
tally incompetent, nor that his mind had 
substantially deteriorated, since his dis- 
charge.” Further, the specific claim regard- 
ing “circumstances beyond his control” had 
never been submitted to the Veterans Ad- 
ministration. Hence, since the assured 
himself had failed to make timely ap- 
plication for waiver of premiums, the bene- 
ficiary could not recover under any of the 
provisions of Section 802(n).—Scott v. U. S. 
United States Court of Appeals for the 
Fifth Circuit. June 25, 1951. 14 Lire 
Cases 1039. ; 


Court Finds No Ambiguity 


Alice Mary Richer filed a suit against 


the defendant insurer to recover $1,000, 
the face value of the insurance policy on the 
life of Robert E. Richer, deceased. The 
policy was in the usual form and named the 
beneficiary as follows: 


Rela- 

tion- 

ship Amount 
Sister 


Beneficiary 


Alice Mary Richer 

if living, otherwise to 
Edmond R. Richer 
My Estate 


Son 


$500 
$500 


The insurer filed a bill of interpleader, 
Stating that there was a dispute between 


Life, Health—Accident 


Alice Mary Richer, the sister mentioned 
in the policy, and the executor of the 
assured’s estate. The executor, who was 
made a party defendant, filed his answer 
setting forth the same facts as alleged by 
the insurer and claiming that the wording 
of the policy was ambiguous and that the 
intention of the assured was to make his 
estate a beneficiary in the amount of $500. 


The trial court found no mutual mistake 
of fact and therefore refused to reform the 
policy. But the court did find the words of 
the policy ambiguous and capable of two 
inconsistent meanings. Consequently parol 
evidence was admitted and $500 awarded 
the sister and the estate respectively. 


On the sister’s appeal the reviewing 
court reversed and remanded the case with 
the terse explanation that “We cannot 
agree with the trial court that there is any 
ambiguity in this policy, as it seems to us 
it is plain that Alice Mary Richer, who is 
living, is entitled to the full amount of the 
policy.”—Richer v. Catholic Order of Forest- 
ers. Illinois Appellate Court, Second Dis- 
trict. July 12, 1951. 14 Lire Cases 1059. 


Insurer Cannot Impose Duties 
Not Contained in Policy 


Plaintiff, attempting to collect on her de- 
cedent’s industrial life policy, refused to 
authorize defendant insurer to examine hos- 
pital records regarding the medical history 
of the assured; defendant therefore refused 
payment of her claim. 


Defendant contended that it was entitled 
to know whether coverage was voidable or 
inoperative; that it could find out, only by 
examining the assured’s medical history; 
that its request for an authorization was 
consequently not unreasonable; and that it 
should not have to pay on the policy until 
the authorization was given. 


The trial court held for defendant, but 
the reviewing court reversed the decision. 
“The rights and obligations of the parties 
must be determined by the policy,” it said, 
and since there was no provision in the 
policy for such an authorization, the insurer 
could not impose on the beneficiary the 
duty to furnish one. Defendant, it said, 
was entitled to investigate the events lead- 
ing up to the death of the assured, but it 
had no right to force the beneficiary to 
help in the investigation —Allen v. Superior 
Life Insurance Company. Municipal Court 
of Appeals for the District of Columbia. 
November 9, 1950. 14 Lire Cases 637. 
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Transportation Policy Applicable 
as Soon as Carrier Receives Goods 


A manufacturing company, plaintiff in 
this case, employed the services of a public 
carrier for shipping its goods. One day its 
shipping clerk called the office of the carrier 
and asked that a truck be sent over to pick 
up some goods for shipment. Later on in 
the afternoon a tractor-trailer drove up to 
the shipping platform, and the driver said 
that he had come to pick up the goods 
mentioned in the phone call. The shipping 
clerk recognized him as being an employee 
of the carrier who had come before to pick 
up goods, and he delivered the shipment to 
him, receiving in exchange the driver’s sig- 
nature on the bills of lading and in the ship- 
ping book. The truck drove off, and the 
goods were never seen again. 


When notified of the nondelivery of the 
goods, the carrier declared that it had no 
record of any part of this transaction. 

The shipping clerk declared that the per- 
son to whom he talked on the phone had 
a voice which was familiar to him. He said 
that though he did not see the carrier’s 
name on the truck which picked up the 
goods because it had backed up in a narrow 
alley, ha recognized it as belonging to the 
carrier. And, though he was unable to 
identify the driver when asked to pick him 
out from a line-up of the carrier’s employees 
he nevertheless testified that he had recog- 
nized this driver as one of the carrier's 
employees, and that he always called the 
carrier’s office to ask for identification when 
a strange driver appeared. This last state- 
ment was corroborated by one of the car- 
rier’s other drivers. 

Upon an examination of the papers signed 
by the driver, it was found that the signa- 
ture was “Chase.” The carrier did not have 
an employee by this name. 

The carrier disclaimed liability for the 
losg, and plaintiff never made a claim on it 
in writing, though it did discuss the matter 
with the carrier’s claims agent, and gave 
him photostatic copies of the bill of lading 
and the shipping book. The contract of 
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carriage as betwen plaintiff and the carrier 
provided that, “As a condition precedent to 
recovery, claims must be filed in writing 
within nine months .«. after a 
reasonable time for delivery has elapsed.” 


Plaintiff brought this suit against its in- 
surer on a transportation policy insuring it 
against loss of goods in the custody of a 
public truckman, Defendant brought in the 
carrier as a third-party defendant, declaring 
that if it was liable to plaintiff it was en- 
titled to recover the judgment from the 
carrier by way of subrogation, 


The trial court gave judgment for both 
plaintiff and the carrier as against defend- 
ant insurer, and defendant appealed. 


On special interrogatories in the lower 
court, the jury answered yes to the ques- 
tion whether the merchandise had in fact 
been delivered to the carrier or its agent, 
having been advised that an affirmative an- 
swer was permissible if they found that the 
goods had been delivered to “a person 
actually or apparently authorized to receive 
such goods on behalf of . . . [the carrier] 
for transportation in accordance with the 
bill of lading.” It answered no to the 
question whether the carrier’s claims agent 
kad, “by words or conduct,” induced plain- 
tiff not to file a claim for the loss. 


On the appeal from the judgment for the 
carrier, the reviewing court held that there 
had been no claim in writing—that the 
photostatic copies of the documents, though 
“written,” did not constitute a claim—and 
that since the jury had found that the 
claims agent had not induced plaintiff not 
to make the claim, foundation of an es- 
toppel or waiver was lacking. It held, 
therefore, that plaintiff had not complied 
with the conditions of the contract; and that 
the carrier consequently was not liable. 
Judgment for the carrier was affirmed. 

In respect to the judgment for plaintiff, 
defendant’s basic contention was that the 
loss was not covered by the policy. Plain- 
tiff was insured against risks, including 
theft and pilferage, “only while the prop- 
erty insured is in the custody of 
public truckmen,” and only “from the time 
the goods leave the warehouse 
until same are delivered at destina- 
tion.” According to defendant, its policy 
was to be interpreted as covering goods 
only when they had actually been delivered 
into the hands of a public truckman, not 
to a person “apparently authorized.” But, 
said the reviewing court, it would be rea- 
sonable for a shipper to believe that such 
protection was afforded him as soon as he 
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made “such delivery of the goods as would, 
under ordinary principles of agency, render 
a public truckman responsible for the safe 
carriage and delivery of the goods.” The 
reviewing court felt that the ordinary prin- 
ciples of agency were applicable here in 
determining whether the goods had been de- 
livered into the custody of a public truckman. 
Defendant also contended that the goods 
were stolen before they “left” the ware- 
house, since, on the evidence, “Chase” could 
be presumed to have come with the inten- 
tion of stealing them. But, said the court, 
the moment of the completion of the crime 
was an irrelevant technicality: “the inter- 
pretation of the insurance policy does not 
depend upon the subtleties of the crimes of 
larceny and embezzlement.” Furthermore, 
under the policy the goods were insured as 
soon as they came into the custody of the 
truckman, that is, when they were handed 
over to him and the papers signed, and the 
policy was applicable from that moment. 


Defendant also denied liability on the 
ground that plaintiff had forfeited its rights 
under the policy by its failure to notify the 
carrier, because of two provisions therein, 
one providing that the insurance could not 
be used to benefit any carrier, and the other 
tc the effect that any act by plaintiff releas- 
ing a carrier from liability would void the 
policy. In regard to the first provision, 
the court held that the payment of the judg- 
ment by defendant would not benefit the 
carrier at all, since it was unconditionally 
released from liability and had no concern 
with this verdict. As to the other,.it held 
that it applied only to affirmative acts, and 
not to a “mere nonfeasance.” 


Judgment for plaintiff affirmed.—ZJnsur- 
ance Company of North America v. New- 
towne Manufacturing Company; Same v. 
Holland Transportation Company, Inc. 
United States Court of Appeals for the 
First Circuit. March 15, 1951. 7 Fire AND 
Casuatty Cases 465. 


Public Adjuster’s Attempted Fraud 
Precludes Assured's Recovery 


Plaintiff was engaged in the wholesale 
plumbing and heating and oil burner sup- 


ply business. He carried fire insurance on 
his stock in trade, store and office furniture 
and fixtures, betterments and improvements. 

After a fire loss occurred at the store, a 
public adjuster approached the plaintiff and 
said he could handle the loss on a per- 
centage basis. Plaintiff, who “did not 
know the first thing about adjusting a loss,” 


Fire and Casualty 


agreed to this arrangement and let the 
adjuster do exactly as he saw fit. The ad- 
juster handled everything except the pric- 
ing of the stock inventory, which task the 
plaintiff personally assumed. 


The fire occurred in 1947. To show the 
extent of the damage, the adjuster pre- 
sented two bills to the insurers: one for 
$17,519.90 the other in the amount of $2,498.17. 
These amounts were grossly exaggerated, 
the correct figures being $5,200 and $400 re- 
spectively. But the plaintiff knew nothing 
about the inflated claims; apparently he 
did not even know the adjuster made these 
claims until considerably later. There was 
no assertion that plaintiff personally had at- 
tempted any fraud. 


The fifteen insurers involved refused to 
honor the claims, and plaintiff brought fif- 
teen separate actions on the policies. He 
won a verdict in the trial court and the 
insurers excepted to the denial of their mo- 
tions for directed verdicts, all the cases be- 
ing consolidated in the reviewing court. 
The policies were in the Massachusetts 
standard form and provided that they should 
be void “if the insured shall make any at- 
tempt to defraud the company either be- 
fore or after the loss.” 


The reviewing court said: 


“The precise question is whether an 
agent’s attempt to defraud, which was 
wholly unsuccessful, should be treated the 
same as similar conduct on the part of the 
principal and should result in forfeiture of 
the principal’s rights under the policies. 
This is a matter upon which there is a 
difference of opinion in other jurisdictions. 

The majority, and we think the 

better reasoned, view is that the attempted 
fraud of the agent acting in the scope of 
his employment binds the principal. 
Any other result would tend to circumvent 
the public policy which calls for the. en- 
forcement of the clause in the Massachu- 
setts standard policy now before us. All 
that would be necessary is a complete dele- 
gation by the insured of the responsibility 
for the adjustment of the loss to a third 
party whose acts might be disavowed at 
the option of the insured to escape the con- 
And in the absence of detection 
the gain would accrue to the insured.” 


sequences, 


In each case the court sustained the ex- 
ceptions of the defendant insurers and ren- 
dered judgment for them.—Bockser v. Dor- 
chester Mutual Fire Insurance Company et al. 
Massachusetts Supreme Judicial Court. June 
5, 1951. 7 Fire ANp Casuatty Cases 561. 
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Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
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Bad Guess in Emergency 
Does Not Constitute Negligence 


Plaintiff was riding on the “buddy seat” 
of a motorcycle which was being driven by 
a friend of his. The road on which the 
motorcycle was traveling, at a speed of 
fifty-five or sixty miles an hour, turned 
suddenly to the right, and the driver, real- 
izing too late that he could not negotiate 
the curve, drove across the road and onto 
the shoulder on the far side, decreasing his 
speed as he went, in order to create a wider 
circle in which to turn. When he was 
about in the middle of the highway, he saw 
defendant's car coming toward him from 
the opposite direction, on her proper side 
of the road, and estimated that at that 
time she was about 300 feet from him. 
When defendant saw the motorcycle, she 
slowed down and turned toward her right; 
meanwhile the motorcycle crossed the road 
and proceeded along the shoulder. A colli- 
sion of the two vehicles occurred. The 
driver of the motorcycle testified that he 
was four and a half or five feet from the 
pavement when he was hit, but he did not 
testify that defendant left the pavement. 


According to the testimony concerning 
the speed of the motorcycle and the car, 
and the distance from which the motorcycle 
was visible to defendant, she had only three 
seconds before the collision in which to 
decide what to do. 


The trial court directed a verdict for de- 
fendant, and the question on appeal was 
whether there was sufficient evidence to 
carry the issue of defendant’s negligence to 
the jury. The reviewing court declared that 
in order to hold for plaintiff, in the light 
of the evidence a jury would have to pre- 
sume negligence on her part instead of plac- 
ing the burden on plaintiff to prove it. 
Since there was no evidence that defendant 
was ever on the shoulder, “the motorcycle 
might just as well have veered to its right 
toward the car and thus caused the collision.” 


The reviewing court then considered the 
question of the emergency which confronted 
defendant. Defendant, it said, was in a 


734 


perilous position through no fault of her 
own. She had to make an almost instan- 
taneous decision in the face of the appear- 
ance of the motorcycle. She slowed down 
and turned to her right. She could not 
have known that the motorcycle was going 
to cross the road but might reasonably 
have thought that it was merely swerving 
out to the middle of the highway and would 
return to the side. “If, in the emergency 
not created by her, she mistakenly guessed 
wrong her decision should not be submitted 
to the jury as evidence of negligence.” The 
court also agreed with defendant’s conten- 
tion that plaintiff was contributorily negli- 
gent as a matter of law. The judgment 
was affirmed. 


A dissenting opinion objected to the di- 
rected verdict, contending that there was 
no evidence whatsoever to the effect that 
the motorcycle veered to its right and onto 
the road to cause the collision; that there 
was evidence that the motorcycle came into 
defendant’s view at a distance of from 800 
to 1,200 feet—giving defendant more time 
to make her decision—and that the evidence 
most favorable to plaintiff should have been 
considered on a motion for a directed ver- 
dict; and that plaintiff, being a guest on 
the motorcycle, and not in a position prop- 
erly to view what was going on, should 
not have been considered contributorily neg- 
ligent as a matter of law. Under these 
circumstances, said the dissenting judges, 
the general rule that the reasonableness of 
the conduct of a person confronted with an 
emergency is a question for the jury should 
have applied.—Koob v. Schmolt. lowa Su- 
preme Court. Filed December 12, 1950. 35 
AUTOMOBILE CAsEs 333. 


LL THE JUDGES agreed that the 

driver of the motorcycle, plaintiff in a 
companion case, directly violated the law 
in not keeping his vehicle under control 
and in approaching a curve at too great a 
rate of speed. A directed verdict for the 
defendant was affirmed in this case.—Lynes, 
etc., et al. v. Schmolt. Towa Supreme Coutt. 
Filed December 12, 1950. 35 AUTOMOBILE 
Cases 337. 


Directions to Send Notice Do Not 
Contemplate Receipt by Insurer 


In an action brought by plaintiff against 
an insurer and its assured because of injuries 
received as the result of the negligent driving 
of defendant assured, defendant insurer 
moved for a summary judgment. It denied 
liability on the grounds that it did not 
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receive notification of the accident within 
the prescribed time limit, and that the 
assured failed to notify it of his removal 
from the place where he resided when the 
policy was issued. The motion was denied 
in the lower court, and the insurer appealed. 


The accident occurred November 22, 1948; 
the first notice the insurer received was a 
letter from plaintiff's attorney on May 3, 
1949, suggesting a discussion concerning 
settlement. The insurer claimed that it 
then made an effort to find the assured 
and could not locate him until February, 1950. 

Defendant assured claimed that he mailed 
a notice by regular mail within the pre- 
scribed time, though one time he stated 
that he mailed it to the company’s Mil- 
waukee office, and another time he said 
he mailed it to the Madison office. As to 
locating the assured, plaintiff’s attorney 
testified that he found out the assured’s 
new address quite easily by inquiring of 
relatives in his original home town; the 
insurer, he said, could have found it out 
also by diligent effort. 


The policy in question stated that “notice 
shall be given” “as soon as practicable.” 
It did not state how such notice should 
be given; but instructions on the face of 
the policy said to “send” all notices of 
accident to the Madison address. The in- 
surer contended that to establish its liability 
it must be shown that the notice was 
actually received. The reviewing court said 
that though from the words “notice shall 
be given” it might be implied that an actual 
reception of notice by the insurer was con- 
templated by the policy, the directions 
merely to send notice “did not contemplate 
that receipt of the notice be established or 
that it be shown that the information re- 
quired to be included in the notice be 
actually brought to the knowledge of the 
company.” Therefore, said the court, since 
two inconsistent directions were given, an 
uncertainty of meaning existed, and the 
words of the policy had to be construed 
against the insurer. If it were established, 
then, that notice was sent within the pre- 
scribed time, the policy conditions were 
complied with. The question of whether 
the assured actually sent notice was one 
of fact; therefore, summary judgment could 
not be entered on this score. 


To disclaim liability on the ground that 
the assured failed to give notice of change 
of address, the insurer had to establish 
that it had exercised reasonable diligence 
in ascertaining his whereabouts. The testi- 
mony of plaintiff’s attorney served to show 
that it had not. 


Automobile 


The order denying summary judgment 
was therefore affirmed.—Heimbecher. v. 
Johnson, Cheese Makers Mutual Casualty 
Company, Appellant. Wisconsin Supreme 
Court. Filed January 9, 1951. 35 Avrto- 
MOBILE CAsEs 846. 


Law Where Action Arose 
Governs Limitations 


Plaintiffs, husband and wife, brought sep- 
arate actions against defendant as the result 
of an automobile collision which occurred 
in Florida February 10, 1947. At the time 
of the accident plaintiffs were residents of 
Ohio, and defendant resided in Florida. 
At the time the actions were brought, 
defendant was a resident of Kentucky. The 
actions were brought May 27, 1949, in the 
United States District Court for the West- 
ern District of Kentucky. Defendant 
moved to dismiss on the ground that the 
one-year statute of limitations of Kentucky 
was applicable, and not the four-year statute 
of Florida. The district judge sustained 


the motion to dismiss, but wrote no opinion. 


The reviewing court held as follows: 


Kentucky Statute No. 2542 (revised in 
1942) stated that “if a cause of action 
arising in another State or country between 
residents of such State or country or be- 
tween them and residents of another State 
or country is not barred by the laws of 
that State or country it is not barred in 
an action between the same parties in the 
courts of this State.” The highest court 
of Kentucky has held that though the 
general rule is that limitations are governed 
by the law of the forum and not by the 
law of the place where the action arose, 
this statute has the effect of changing that 
rule. Thts a party, by taking up residency 
in Kentucky, cannot obtain an advantage 
over the other party in the suit, for the 
limitation law of the place where the action 
accrued is applied. Where a cause of action 
is not barred in the state where the action 
originated, it is not barred in Kentucky in 
a suit between the same parties. 


Statute No. 2542 was revised in 1942, but 
the court followed the decisions interpreting 
the earlier law because no opinions of the 
Kentucky high court interpreting the later 
were cited to it, and because the two en- 
actments were substantially the same. 
Judgment of dismissal was reversed.—La- 
vanch Burton v. Miller, d. b. a. Seaside 
U-Drive it. United States Court of Appeals 
for the Sixth Circuit. Filed December 14, 
1950. 35 AUTOMOBILE Cases 193. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6 for 12 monthly issues. Write for sample copy. 


Recent Tax Topics: 


@ Refund suits 

@ Section 45 

@ Alimony trusts 

@ Oil and gas lease taxes 
@ Excess profits tax 

@ Estate planning 

@ Voluntary disclosures 
@ Involuntary conversions 
@ Tax advantages of gifts 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
respect to nutrition, health, and the general public wel- 
fare, in addition to notes on legislative, administrative 
and judicial developments. Issued monthly; subscription 
rate—$10 a year, including binder for year's issues. 
Sample copy sent on request. 


Recent Subjects Featured: 


Standard making 
Product liability law 
Refilled prescriptions 
Chemical additives 
Imitation foods 
Multiple seizures 
Fraud in food cases 
Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 
ing on labor law problems, the Labor Law Journal presents 
timely articles concerned with the intimate and complex 
relationship of Law, Labor, Government, Management, 
and Union. Each month, the Journal brings you the serious 
thinking, the reasoned conclusions, the viewpoints, and 
attitudes of leaders of thought and action—on significant, 
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